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JUDGMENT OF THE COURT 

1. This is an appeal against the decision of Commissioner Mildren, delivered on 3 

July 2017. We will refer to the first appellant as Guo, and the second to fourth 

appellants as Gno's associates. We will refer to the first refpondent as Austree, 

and the second respondent as Zhou. In truth, the second to fourth appellants and 

the third respondent are but bit players in this litigation'. We will refer to China 

United SI Corporation Limited as CUSI. CUSI is not a party to this appeal. 

2. In a somewhat scattergun approach, no fewer than 19 grounds of appeal have been 

relied or.. Subsequently, upon i::1quir,' fo"'!n1 the. Court grov.nds 9(1--)) ani1 ( c) were 

abandoned. Given the content of those grounds and the circumstances 

st~rrounding this litigation, there was no possibie basi~ for them to be advanced in 

any e•1ent. 

Backgn:m.nd 

3. The factual and legal matrix of this dispute has been rehearsed in a number of 

interlocutory hearings both in the High Court and this Court, as well as at trial. 

Those matters are comprehensively set out in Commissioner Mildren: s judgment 

and are well known to the parties. In the context of this appeal we are satisfied a 

brief outline will suffice. 

4. The Sobmon Islands Rugby Union Federation (SIRUF) wanted to establish an 

international-quality rugby field in the Solomon Islands. After negotiations with 

the Government they entered into a grant of a fixed term estate on 23 November 

2005, which was registered on 30 January 2006. SIRUF then entered into a lease 

with CUSI for a term of 45 years commencing on 25 July 2006. The land 

contained in the grant is on Mendana A venue just to the north of the Court 

complex. In simple terms, the lease required CUSI to develop an international 

rugby field with supporting infrastructure as well as commercial buildings at the 

Mendana Avenue end of the plot of land. The Commercial buildings now contain 
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restaurants, retail, apartments, an hotel and shops. The rugby ground has been 

completed and is operational. 

5. Prior to the corn:rnencement of the project CUSI was owned by Guo and his 

, intere5ts. He controlled it. In the· early stages of the project some shareholders 

came and went. They appear to have been no more than prospective funders. It is 

ai::parent that CUSI and Guo were unable to fund the development on their own. 

In his search for an investor, Guo approached Zhou in China. They were old 

school friends. Ultimately, Zhou agreed to become involved. In the course of 

negotiations, Guo had advised him CUSI had the lease of the ground and that he, 

Guo, held all the shares in that company. They agreed to form an Australian 

company, Austree, to hold all the shares in China United, of which Zhou interests 

would hold 67 per cent and Guo 33 per cent. On 30 August 2007, three contracts 

" .. _°' " .. ..l '-·- C'~' ---t p - 1 , "'"' ibl. c-r1:-.~---i:: ·,-1·. a_, t'°' ,· •, ". ~ .::.1gneu 'L. uong,,. ~ng e1... p1c , ! ~I=-• lC ll.. ~chha, .J.UL.clSl.lt:, L..... Jffi-. -~ ·"-~ 

dealt with development of the rugby stadium, known as the Town Ground project 

('TGA'), another with a timber business, a!l.d the third with the Articles of 

Association of the Australian company to be formed. The timber agreement is of 

no relevance. 

6. The terms of the agreements are fully set out and considered in Comn1issioner 

M1ldred's decision. Again, we will not repeat them at great length here, but 

, suffice to say we have taken them all into account, as well as the arguments put 

forward before Commissioner Mildren, and his .1udgment. 

7. Iri relation to the TGA, it provided for the formation of an Australian compmy 

with a capital stock of RMB 15 million, with Zhou interests holding 67 per cen~. 

and Guo interests holding 33 per cent. Austree (not Zhou) was to purchase·all the 

shares in CUSI for AUD $1. There was a later agreed oral variation of the original 

agreement that led to Austree holding 90% of the shares in CUSI with Guo to hold 

10% with a consequentiaJ adjustment to the 67/33 shareholding in Au~tree so that 

the overall split of 67/33 investment in the project remained. This meant that Zhou 

held 74.44% of the shares in Austree and Gou 25.56%. But the obligation to 

purchase the 90 per cent of CUSI shares remained with Austree not Zhou. 
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8. Austree was formed. Attempts were made to carry out the legal niceties required 

in both Australia and Solomon Islands, to give effect to the agreement. In 

colloquial terms, what occurred in attempting this can only be described as '"a 

shambles". This can be attributed to two main reasons: the parties not taking the 

proper professional advice at an early stage, and a language difficulty. 

9. In fits and starts, the devdopment of Town Ground proceeded. The parties did 

not stick to the strict letter of the agreement. Rather they made pragmatic, ad hoe 

decisions, and variations to the strict legal niceties so as to get the project moving 

forward. Significant sums of money, both in cash and kind, were invested in the 

project. Commissioner Mildren found that Zhou, both personally and through his 

China companies, invested somewhat over SBD $63 million. It is far from clear 

what Guo's contribution was but it was less than Zhou's. 

10. The shares in CUSI were not transferred to Austree as required and later Guo and 

his associates took steps in Hon:ara to cut Zhou completely from the development. 

Up until that stage the parties seemed to have a good working relationship. Where 

relevant, the particular detaiis of how the relationship unfolded will be co11si.dered 

when we deal with the grounds of appeal. 

11. Taking a helicopter view of what occurred the clear intent of the parties was to 

form an Australian company to acquire all the shares of CUSI, later amended to 

the 9u,'10 split with trK, Austree shares adjusted ·so t:: .. at the 67/33 SjJiit in overa.fi 

ownership was preserved. Originally it may have been intended to use Austree to 

carry out the development but by agreement of Zhou aad Guo CUSI and other 

entities associated with Zhou carried out the work. By agreement capital was 

provide<.: in cash and kind which was not recorded a3 paying up the outstanding 

capital in Austree in a classical accounting sense. But again, clearly by agreement, 

it was recorded in the books of CUSI and by other means. 

12. When Guo refused to transfer shares in CUSI to Austree, Zhou and Austree issued 

proceedings in the High Court seeking, amongst other relief, specific performance. 

Guo defended the proceedings on the grounds that conditions precedent to the 

TGA had not been met; that Zhou repudiated the contract; and in any event 

specific performance was not available. Commissioner Mildren ordered specific 
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performance requmng transfer of the CUSI shares to Austree. He also made 

alternative findings in the event he was wrong about specific performance. We do 

not need to deal with them nere but will mention them later. It is from that 

decision Guo and the second, third and fourth appellants appeal. 

General ~v .. ,ime~C 

13. This litigation has a long history of prolix pleadings, obfuscation and serial 

amendment. It also has a long history of interlocutory manoeuvring. It reflects 

very poorly on the legal profession. To be fair to the appellants the way the matter 

was initially pleaded by the respondents, including numerous amendments, left a 

lot to be desired. Despite the mountain of paper this case has produced at it,~ 

essence it is relatively straight forward. It is simply a written contract that has 

bttu ~·ari.ed. orally, in wri.t~ng and Ly ,;ouduct. Ii this had teen dea:::i:v plea•,1ed d 

the start the proceeding it may not have descended into a Dickensian morass. 

14. When the appeal was adjourned at the last session of the Court of Appeal the 

part1t:s made an electronic record of the appeal. We appreciate this was done in 

great ha::te. However, in the future when material on the appeal is made available 

electronically it should be in a full, searchable format. The parties should also 

agree that only relevant material is included to avoid a great deal of extraneous 

m2.ierial. 

15. Events surrounding the trial can accurately be described as bizarre. Initially, a 

Commissioner had been arranged to hear the proceedings in February of 2016, out 

a last-minute application for extensive amendments to the claim was allowed. The 

matter could not proceed. At· the last minute, in front of Commissioner Mildren, 

the appellants sought an adjournment apparently because there was no money to 

p:iy for counsel. This was refused by Commi!';sioner Mildren and on appeal by a 

single Judge of this Comt. (Later confi:med by the Full Court). At that stage, 

counsel then appearing for the appellants were granted leave to withdraw. The 

appellants played no part in the trial, were not represented, did not adduce 

evidence or cross-examine and took no steps until the end of the trial when 

counsel now involved made closing submissions. 
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16. Commissioner Mildren leant over backwards to effect fairness to the appellants. 

At paragraph 203 he stated: 

In this case, the defendants have not given any evidence, and the matter has 
proceeded without the defendants having cross-examined the Claimant's 
witnesses. That does not mean that I ought to accept everything that ti1e 
Claimants or their witnesses depos0 to at face value. I am not required to 
ilccept evidence which is g!aringlv :cnprobable or fanciful, or contrary to tt~-
primary documents in evidence, or even evidence that better advocacy might 
ha\le raised an uplifted eyebrow. I have scrutinized the evidence as best I can 
with this in mind. As will be seen from these reasons, I have not relied on the 
rule in Browne v Dunn to draw adverse inferences from the absence of cross
examination of the Claimants' witnesses. Moreover, because of the limited 
opportunity tha.: counsel for the defendants had to prepare his submissions, I 
have attempted to deal with matters whicr. I think would have been, or ought 
to have been raised by the defendants in their closing submissions, but which 
were not. For example, no argument was put to me that Guo was entitled to 
terminate the contract because of Zhou's possible anticipatory breaches. 

17. This Court would not have allowed counsel to withdraw in such ci.rcumstances. 

Furthermore this Court consider~:, given how the appellants con<:tucted th1.s 

litigation and their behaviour at trial, that it would have been proper to strictly 

;.i,pply the ruie in Brown v Dunne. In any event evidence adduced at trial in these 

circumstances can only be disregarded on appeal if it is so improbable as to be 

unbelievable or is contradicted by contemporary documents. We are satisfied that 

;_~u;:w ;)f the evidence ·Ldduced at trial can bt:. :.~task:.~, un either 0Ll1.:.1se 6rounds. 

18. Guo and Zhou were well known to each other, having been friends from school 

days. It is clear that neither party, through the course of the Town Ground 

development, was particularly concerned with precise legal niceties. Rather, as 

one would expect from two friends, they g0t on in a pragmatic way with arranging 

the funding, the procurement of materials and equipment, and the construction of 
, 

the commercial buildings. The same can be said to apply to their pre- and post-

contractual discussions and infom1al variations to the contraduai i~rms. 

19. Up until mid-2010 the inference to be drawn from the evidence is that both Zhou 

and Guo assumed that the transfers had taken place. Without such an assumption 

it is impossible to believe that Zhou would invest large sums of money in a project 

to construct buildings owned by CUSL One may ask rhetorically why would Zhou 
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invest SBD63 million plus if he did not have the majority and controlling interests 

in both Austree and CUSI that was always the common intention? Clearly a 

successful businessman like Zhou would not. Guo's actions and agreement to 
I 

vari3.tions is also very much in keeping with an i::.ssumption that he also believed 

the share transfer to Austree had taken place. 

The notice of contention 

20. Before turning to the specific grounds of appeal raised, it is appropriate to first 

deal with the respondents' notice of cont~ntion. They say Commissioner Mildren 

erred in finding that the 'parole evidence rule' applied to render inadmissible 

evidence of pre-contractual negotiations in interpreting the TGA, and in failing to 

hold that agreement was properly interpreted as permitting the first and second 

respondents to make r,apital contributions directly to CUSI, be that in cash or kind 

to meet project expenses. This point is part of a three-pronged argument of the 

respondents as to the ;_Jroper construction of the TGA. 

2L The uncontrndict~d evidence of the expert in Chinese law, Professor Bing Ling, 

was that the law of China does not contain a rule similar to the parole evidence 

rule. He said evidence of pre-contractual conduct of the partie::: is admissible for 

the purposes of interpreting the contract unless the parties have agreed otherwise. 

There is no suggestion in this case that they have agreed otherwise by 

ir-.corporating an entire agreciT1ent clause. 

22. At paragraph [127] of his reasons, the Commissioner held the parole evidence rule 

as a matter of procedure rendered pre-contractual negotiations inadmissible in 

interpr 1.!ting the TGA. But as the respondents point out, it has long been 

recognised that where a ccmtract is governed by foreign law, it is to be interpreted 

according to the rules of construction of the foreign legal system, and this includes 

the facts that are admissible according to such rules ( e.g. Saint Pierre v South 

American Stores 1937 3 All ER 349 (CA)): 

23. We agree the Commissioner erred. The proper law for consideration of whether or 

not pre-contractual negotiations may be considered is the law of China. Clearly 

there is nothing in that law that prevents the admissibility of evidence of pre-
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contractual negotiations or other pre-contractual conduct for the purposes of 

interpreting contracts. 

114. For the sake of completeness we note thm: a number of common law jurisdictions 

also allow the use of the -.;urrounding matrix of facts to be considered as an aid to 

interpretation. e.g.: Investors Compensation Scheme v West Bromwich Building 

Society [1997] UKHL 28. We heard submissions from both counsel as 'to the 

applicability of Investors Compensation Scheme v West Bromwich Building 

Society in the Solomon Islands given that the matter had not previously been 

determined by this Court. Although not strictly necessary ie the context of this 

case we are satisfied that case should apply in the Solomon Islands thus aligning 

this jurisdiction with most of the common law world. 

25. Zhou gave unconte~ted evidence tha~ an express variation to the TGA provi<ied 

that RMB 10.05 million of his capital contribution "could be paid in cash or by 

way of purchase of ml:lter:1als, machinery, equipment, labour, transpor.: of [sic] 

other services for the Town Ground project",, and in respect of the RMB 2.68 

million to be loaned by Zhou to Guo for the latter's capital contribution, it was 

also expressly agreed that Zhou "could make this loan by payment in cash or by 

way of purchase of: materials, machinery, equipment, labour, transport or other 

services for the Town Ground project." (Revised sworn statemen:: of Zong Wu 

Zhou dated 16 March 2016). The Commissioner concluded this evidence breached 

the parole evidence rule.' 

26. We vi,:w this matter somewhat differently from the Commissioner. While our 

finding means that pre-contractual dealings can be taken into account in 

inteqJreting the contract, what the evidence of Zhou at para 24 establishes is 

something quite different from pre-contractual negotiations. It is an express and 

agreed variation of the terms of the contract allowing, among other things, Zhou' s 

capital to be contributed in cash, goods, materials, machinery etc. and for that 

capital to go to CUSI or the project directly rather than through Austree. As there 

is no basis to challenge that uncontested evidence we accept it as proof of the 

agreed variation. 
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27. Indeed that is how the matter is pleaded at SAB of the Amended Further Amended 

Claim (AF AC) that was alive at trial. There is a very specific pleading that the 

TGA had been varied partly in writing, partly orally and partly hy conduct. Full 

particulars are given that were then established at trial by Zhou's evidence. For 

present purposes the variation allowed for contributions and loans to the project 

by b--,.1: Zhc:} and Guo to be by cash or kind to CU,:,! or th~ nroiect directly 

28. Therefore, contributions by Zhou and Gou directly to CUSI or the project are 

consistent with this evidence and agreed variation. It is also inconsistent with the 

appellants' contention that TGA required capital contributions to be made only 

through Austree to fund the project and that this was to occur by incorporating the 

Australian company with an unpaid share value of RMB 15 million. 

29 We al5'.o accept on the evidence that Guo w~s a party to the variati_nn. Thr1.t means 

he must have waived his rights for capital to only be introduced through Austree 

as he now seeks to contend. 

30. We find on the uncontradicted evidence of Zhou the variation at SAB of the 

pleading has been proved and is a complete answer to many of the appellants' 

con tern ions. 

31. We now turn to the points of appeal, which we will deal with in the same order as 

they are found in the submissions of the ns-.;,ondents. We do this simply on the 

basis that we have found the respondents' submissions to be more structured, 

coherent and clearer than the appellants. However, in address~ng the first 

arguments, which are said to address grounds 4, 5 and 8, we will turn first to 

grounds 5 and 8, which deal with the alleged condifrJns precedent in the 1:'GA. 

Conditions precedent 

32. It is the appellants' argument tbt t_he terms of the TGA should be determine-: 

solely by the words used in the agreement. For reasons given we are satisfied 

there was an oral variation of the contract regarding payment through the 

provision of cash, materials and services which is essentially the complete answer 

to this argument. But we will consider the submissions of the appellants. 
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33. In the submissions from the appellant there is a repetition of their submission to 

Commissioner Mildren that no fewer than five conditions precedent are required 

to be satisfied. One of those, at 7 ( c) of the written submissions, has a further 

seven subheadings. 

34. It is argued by the appellants that the following conditions precedent needed to be 

met: 

A. The Australian company contemplated by the TGA should be 
registered and established as a proprietary company in Australia; 

B. The Australian company be registered with the name China United or 
Zhongliang; 

C. That the registered capital and scope of business for the Australian 
company be in accordance with articles 1, 2 and 4 of the TGA, which 
require that: 

L The Australian company was to have an unpaid share capital 
equivalent to RMB 15 milHon; 

ii. Shares in the Australian company be held by Zhou and Guo in 
respective proportions of two-thirds and one-third; 

m. The constitution of the Australian company was to include a 
board of directors; 

lY. The appointment of the board and the identification of their 
panicular function: 

v. 'T'he establishment of a board. of supervisors; 

vi. The estr.blishrrcent of a financial management system; 

v11. The establishment of a company accounts and cost accountant 
system. 

D. The requirement for the capital of the Australian company to have 
RMB 15 million is expressly provided by Article U(2). 

E. It was expressly provided by Article II(J) and U(4)(3) that the capital 
could be made available step-by-step based on the actual progress of 
the construction of the project. 

35. Mr Matthews argued the proper construction of the contract required 

incorporation with share capital of RMB 15 million, and for those shares to be 

allotted upon registration of unpaid capital to the parties in the agreed proportions. 

He said this made commercial sense, because the call on capital would ensure the 

company was able to fund the construction. (This despite the fact that RMB 15 
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million was well short of both the estimated and actual cost of the project). 

Secondly, the incorporation in Australia ensured a closer connection to China than 

the Solomon Islands, avoiding issues arising from the Solomon Islands 

recognition of Taiwan. It thus avoided concerns about sovereign risk. · It is said., 

that the respondents never met these conditions, and, therefore, the first appellant 

v,';•n not r.!-ligerl. to tah·. any ')teps to cause the:;;: --~s ;n cus:r to be S'.Jld to Austree 

for A$1. 

36. In fact the unpaid capital of Austree was 10,000 $AUDI shares. The 

Commissioner mistakenly converted this AUD$10,000 to approximately RMB 15 

million. Clearly that is mathematically incorrect but we are ss.tisfied that this error 

has no relevance to the appeal. 

3 7. The ,matter i::: dealt with in th~ decision of Commissioner Milc-lren at parar;raphs 

[36] to [45] of his reasons. We agree with his analysis. He was right to find that 

the matters referred to in paragraphs I and II of the TGA wonld not come into 

effect until after the shares in CUSI were transferred. He also accepted the 

unchallenged evidence of,Professor Bing Lihg that Article IV, whi.le void, could 

be severed from the contract. He has rightly r~jected the appellants' submission 

that there was a long list of conditions precedent to be fulfilled" On our finding 

above there is uncontradicted evidence that the parties agreed that contributions of 

capital to Austree could be made by way of payments to CUSI or by contributions 

in cash and kind in the furtherance of the construction project. Zhou has 

contributed far more than any capital contribution he agreed to. 

38. We will, however, undertake our own interpretation of the TGA on the strict 

wording of the agreement: as invited to do by Mr Matthews. The TGA l)0mmences 

by stating Zhou and Guo agreed to invest in and to register and establish a 

"propriety limited company" in Austrn.lia. It says that after registration the 

company will purchase all the shares in CUSI for AUD$ I. The company is then to 

take over the To\.\rn Ground project. Guo is to be responsible for all CUSI' s debts 

before the "purc~ase". (As an interesting aside that could mean that Guo is still 

responsible for all debts CUSI may have which would include the money 

introduced by Zhou. This was not a matter explored at trial and we take it no 

further). Critically the agreement then continues: "When the purchase takes effect, 
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all the following documents will come into effect: firstly, this Agreement; ..... ". 

The reference to "purchase" in the agreement is clearly the purchase by Austree of 

all the shares in CUSI. This shows condusively that Austree's purchase of all the 

CDSI shares (later amended to 90%) was the tngger required for the other terms 

of the TGA to come into effect. The Commissioner was correct in this finding. It 

is ::i.lso the m1swer t,::: •.1.e s · i:,:::.lJed coEditions precedent adn.~ ~-,d h:' the 

appellants. Given the appellants' submission that the TGA should be interpreted 

simply on its own words it is ironic that the words oi the agreement alone show 

what has been argued as conditions precedent are not. 

39. Having insisted in front of us, and bebw, that the TGA must be interpreted strictly 

on its own words, Mr Matthews had a change of heart after the morning 

adjournment. He then submitted that we should not rely just on the words of the 

c:J.tr J: 'Ju~ also th~ S\ . .:.d'oun;:L.-:..; f ... c·s :i. a.:;co~~J.n<;'--v, :th Jnvestc,·s -::.ompc:1._,ation 

Scheme v West Bromwich Building Society. Frankly this was no more than a late 

-attempt to avoid t-he problems he faced by relying on the clear words of the TGA. 

But it does not assist the 2.ppellants as the only evidence surrounding the 

formation of the contract, and the variation, comes from Zhou which makes it 

dca~ that the so called conditions rreced~nt did not come into effect untii th,~ 

transfer of the CUSI shares to Austree. 

40. There is another point noted above. Austree was to purchase the CUSI shares not 

Zhou. As we have also noted previously we are satisfied on the evidence that the 

main protagonists proceeded on the assumption the shares had been transferred. 

But it appears at trial, and on appeal, the appellants argue that Zhou was not 

"ready, willing and able" to complete the purchase of the CUSI shares. (The 

Commissioner's decision and his orders show he wa:; well aware the obligation 

foll to Austree. Whereas it seems to us the appellants seemed to view Zhou and 

Austree as interci.1angeable in this context). But it was not Zhou's but Austree's 

obligation to complete the purchase. In the circumsta,1ces that applied, from ad 

hoe decisions and variations to the agreement, no formal management structure of 

Austree was put in place. In those circumstances the obligation to complete the 

purchase fell equally on the two shareholders, Zhou and Guo. Guo was never 

going to fulfil this requirement on him. We deal with Zhou's position later. 
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41. To summarise there are three reasons why the appellants submissions on 

conditions precedent fail. Firstly, the clear words of the TGA are a complete 

answer to the submission. Secondly, Guo carried on with the contract as if the 

. conditions had been met and, as the Conunissioner found is estopped from 

denying the terms of the variation. Thirdly, as we have found above a number of 

··""'ri2t1-··~s t,' the TGA (such as the way car,:~?l of~ ·-.,1B 15 million was met) are 

also a complete answer as well. 

42. It follows that appeals grounds relating to conditions precedent are dismissed. 

Specific perfm:4 mance 

43. The appellants submitted below and in this Court that the Commissioner should 

;·c! 1F:'e zran+ect s_pec:.ifii; pr:;:fc-mancc. ';:'~;is -'-'E":~2 to be consi,_',"'rec u.!'.-:!e:· a 

number of headings. 

Repudiatfon 

44. A number of matters that are alleged by the appellants to amount to repudiation 

were yet another rehearsal of the conditions precedent argument we have dealt 

with above. The appellants have failed on that submission, so equally they must 

fail in relying on the conditions prece0ee1 argument as amounting to repudiation. 

45. There are some further brief points that can be made about this reliance. First, the 

appellants submit that Zh:)u was obliged by the TGA to satisfy all the conditions 

either upon the incorporation of the Australian company or within a reasonable 

time. For the reasons dealing with conditions precedent, the proper construction 

of the TGA means the Australian company did not need to be incorporated in 

compliance with the conditions as the respondents submit. On incorporation the , 

other terms of the agreement did not take effect until the purchase of the CUSI 

shares had been completed. 

46. At paragraph 4 7 of his reasons the Commissioner held the purchase by the 

Australian company of the shares in CUSI was a pre-condition of enforceability of 

the operative articles. He noted at the date of the judgment that the purchase had 
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not occurred. This conclusion is not appealed by the appellants. It also accords 

with our interpretation of the TGA. 

47. Further, without more, even if one assumed that Guo's contention relating to 

'Conditions precedent v1as correct ( contrary to our finding), that aloae would not 

amount to repudiation. 

48. The appellant makes the somewhat surprising submission that Zhou' s fundamental 

obligation was to subscribe capital and in that he failed. Zhou expended over 

SBD$63 million on this project. We have already found th,s could be by way of 

cash or kind, so his fundamental obligation was clearly met. There appears to be 

no evidence that Guo met all of his obligations under the TGA. 

49. A number of the repudiatory actions that are alleged by the appellants are contrary 
' 

. t.:> the .:;r1,,:hailenged i,i(dmgs of the Canuni:Ssio£1er. ;i.t is suLmitte.:.:. u:11:li Zh.:,u was 

to use his own money and not use CUSI to borrow the money from elem~nts of 

the PRC state-owned corporation." Th:.s is not expanded on, but along with the 

respondents, we assume it refers to the construction agreement between CUSI and 

Urban Construction, pursuant to which reimbursement of the first RMB 15 million 

ut'the corrstrudion expenses was defe:red. 

50. In his reasoning, the Commissioner made a specific finding that Guo authorised 

the execution of such agreement and, thereafter, acquiesced '.n its performance. 

(For the sake of completeness we also note that Guo was responsible for a 

duplicate seal of CUSI being made and the sent to China to be used in the 

execution of relevant contracts.) Clearly, if it did amount to a b:each then, as the 

respondent submits, it was clearly waived. Secondly, Article III of the TGA 

specificaay allowed for Zhou to use CUSI to raise additional funds once the initial 

RMB 15 million was exhausted. Thirdly, and fundamentally, CUSI did not borrow 

money from Urban Construction. 

51. There are a number of submissions by Guo relating to Chongqing Chong An's 

(CQCA) guarantee of the construction agreement, CQCA's repayment of RMB 15 

million, and the fact CQCA and other entities associated with Zhou were not 

bound as parties to the TGA. None of these entities were parties to the TGA and 



SICOA CAC No. 23 of2017 Page 14 

we need not consider such matters further. We do not consider they have any 

relevance whatsoever to Zhou's alleged repudiation. 

52. In the written outline of submissions the appellants list a number of acts that are 

said to 1mount to repudiation. They then identify evidence which is said to be 

only consistent with the appellants accepting Zhou's repu_diation. There is little 

effon made in the outline to identify how these acts amount to repudiation. On 

any reading, some of these contentions are more consistent with Zhou attempting 

to give effect to the TGA than seeking to repudiate it. 

53. As the respo'1dent submits, the essential substantive argument raised by the 

appellants from these points is that Zhou sought to procure the transfer of CUSI 

shares in accordance with the TGA when all of the conditions had not been 

satisfied. 1~Ve hc1ve concludP;d, howev~r, that Zhon was entitled to call on the 

transfer of shares once Austree was incorporated. Any still operative conditi~ns 

would then apply after transfer. We also repeat that both Zhou and Guo at this 

time believed the tra'.lsfer of CUSI shares ha<l taken place. 

54. At paragraph 97, the Commissioner held correctly that Zhou was entitled to 

cternand such transfer when Guo was unwiliing to perform his obligations. By this 

stage the relationship had broken down. It was not just that Guo was unwilling to 

perform his obligations. Rather, he enthusiastically took active steps to defeat 

Zhou's contractual right~. He to.._,:'-,,.d.,untage of the Sdom0n :islands lega~ 

requirement that all companies registered in the Solomon Islands had to be re

registered. He used this obligation to try and cut Zhou out of the proje~t 

completely. Zhou's attempts to enforce his own contractual rights cannot, by any 

stretch of the imagination, amount to repudiation. 

55. We are satisfied that Zhou did net repudiate the contract and this ground is 

dismissed. 

The order for specific performance 

56. This is a matter covered by grounds 1, 2, 3(a), 3(b) and 5(iii) C of the Notice of 

Appeal. 
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57. The appellants advance three reasons challenging the order for specific 

performance. The first is that Zhou was not entitled to specific performance 

because he had not "tendered a valid transfer or the consideration for 

performance; and was not ready willing and able to perform the TGA". Secondly, 

that the respondents only pleaded an entitlement to specific performance arising 

frc-m ~ valid notice t:: ~0rr,!''.:-te; ~1-i.e notice to compiete was ineffo._.<_ive he-::mse it 

was in objectionable form; it was not issued within a reasonable time; and that 

Chinese law required the issue of a notice to complete to compel performance. 

Thirdly, it i8 asserted the Commissioner failed to give reasons why damages were 

not an adequate remedy. 

58. Some of these submissions were not specified in the notice of appeal, but 

notwithstanding this we will consider them. 

59. As to the first, the appellants submit that the respondent's case was always 

pleaded on the basis fo.at entitlement to specific performance only arose from the 

alleged failure to complete following a notice to complete. The appellants say that 

there is no pleading that the respondents were entitled to specific performance due 

to the first appellant otherwise repudiating the TGA. The claim for specific 

performance is clear from para 1 of the final claimants' pleading and the 

particulars in that pleading. It is not limited in the way the appellants contend. 

5G. The proble;,,, witl, iheir submissi0ll ;:, ,i1t1l tht., TGf.. o;:,,e~ not impose any 

obligation on Zhou to tender such instrument of transfer. It is not a pre-condition 

to an entitlement for specific performance. What th-e TOA provided i-; that, 

following incorporation, Austree was to purchase all those shares held by Guo for 

AUD$1. We can only assume that at th~ heart of this submission from the 

appellant is that Zhou/Austree had not tendered payment of AUD$1, and until 

they did there was no enforceable obligation to transfer the shares. 

61. GeneraHy parties to a contract of sale are assumed to have intended objectively 

concurrent performance of their obligations. At paragraph [107] of the reasons the 

Commissioner found the parties contemplated concurrent performance of the TGA 

There is no appeal from that conclusion. 

62. He went on to say in that paragraph: 
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Accordingly, I find that the alleged failure to give a proper notice is not a 
defence to the action if the Claimants are able to show a threatened or actual 
breach of the contract by Guo. 

63. He relied on' established authority such as Hasham v Zenab [1960] AC 316; 

Turner v Bladin (1951) 82 CLR463; and 111arks v Willey [1959] l WLR 749. 

fJ The :>:w:m,issione, continued: 

Plainly, unless the claimants were in breach of the contract such as to warrant 
Guo rescinding the contract, the fact Guo was doing everything he could to 
indicate he was not going to transfer the shares to Austree, would be enough 
to warrant the intervention of eq 11ity and grant the remedy. 

65. We have already commented on Guo's enthusiasm for a course of action that was 

des1gned to defeat Zhou of his contractual rights. It follows, given the concurrent 

·performance as found by the Commissioner, that the fact that Zhou or Austree had 

-. i' ·. -"d· • •d '·1 ,~·- h-LJ....._,IJ', ;c .. '1,.,- ,- t •,.• t fi··• ~ •fj • · = f, · ~ci, l!C .~ ... CH, lHv .-,. ~·J> l .:., 110 u2.c O enu .. 0.,u,en U, .:,pec1 H.: µ ..... r~or.u.an~c-. 

Ready, willing and able 

66. Australian Hardwoods Proprietary Limited v Commissioner of Railways [1961] 1 

· AH ER 737, 742, stat~s the well-established )rincip!e that a party seeking specific 

performance must be "ready, willing and able" to perform any future and 

continuing acts that are part of the consideration for the undertaking sought to be 

enforced. 

67. In their submissions, the appellants claim that Zhou was not "ready, willing and 

able" to perform the TGA. That despite that that was required in. the present 

was that Zhou was willing, ready and able to cause Austree to pay AUD$ I. We 

repeat this submission continues to overlook it was Austree that was to purchase 

the shares and in the circumstances pertaining at the relevant time it was the equal 

responsibility for both shareholders to ensure this happened. 

68. In any event, the assertions in the outline expanded on in oral submissions, flow 

from the contention of the appellant that the conditions precedent have not been 

performed. That submission has failed. 
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69. If the submission is that Zhou was not willing and able to perform the conditions 

in Articles I and II of the TGA, it is incorrect. The time for that performance had 

not then arisen, as it was only -enforceable following the completion of the 

purchase of the CUSI shares by Austree. 

70. We find it ridiculous to suggest that a person who had invested over SBD$63 

million iii a project would not be "ready, willing and able" to pay AUD$ I to 

obtain his legal rights and benefits. It is quite clear on the evidence, and was found 

by the Commissioner, that the respondent, Zhou, was ready, willing and able to 

perform. 

The pleading point 

71. T1-:c apoellants cb.irr; -that :he rcspo:1dents' ple:.:icling only ,~ntitles them to specifiC·. 

performance arising from a valid notice to complete. They say there is no such 

notice. The Commissioner's condusion against this submission has not beeJ:: 

appealed. However, the appeal point no·,,v raised is without merit. 

72. Paragraph 1 of the live pleading at trial contains no pleading that specific 

perbnnaace arises only from noLice to complete. Then! can be no doubt from the 

pleading that specific performance was the major relief sought. We are quite 

satisfied the final version of the statement of claim properly allows for the relief 

gr~ated by m('; C0mm1ssioner. 

Notice to complete 

73. As the respondent submits, it is strictly unnecessary to address th1s, as it was not 

an essential element of the Commissioner's reasoning. 

74. In part, the appellants' argument is that the report of Professor Bing Ling, the 

ex;,;ec i1t Chinese law, was based on an incv{11pletc ~ampling of Chinese law 

caused by the question he was asked. They submit as a result the Commissioner 

had an incomplete view of the correct position in Chinese law. The appellants then 

purport to refer to Article 45 to support their view that Chinese law required a 

notice to complete to issue. This is against the background where, in the absence 
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of evidence as to Chinese law, the Commissioner applied the law of the Solomon 

Islands. 

75. It is far too !ate to raise such matters in this appeal. Th~ proper course was to 

attend the hearing and cross-examine Pwfessor Bing Ling on these matters. It 

was the choice of the appellants not to adopt that course. Based on the evidence in 

front of him, we are quite satisfied that the conclusion reached by the 

Commissioner in relation to the notice to complete was correct. The auth0rities he 

cited clearly support the view he took that the matter was to be governed by the 

law of the Solomon Islands. 

76. The major complaint here seems to be that the notice to complete was defective in 

that it sought the transfer by Guo to Austree of only 9000 CUSI shares, (which 

was only 9 per cent ef the issued share r-apitc1_!), 1ather than the 90 per cent_ 

contemplated by the TGA. Indeed Mr Matthews submitted a letter from Mr 

McGuire of 23 August 2011 and the attached Notice to Ccmplete by referring to 

9000 shares was attempt by Zhou to obtain 99% of ClTSI shar~s. This was on the 

basis that Austree were already registered owners of 90% of the CUSI shares. Mr 

Johnstone referred us to other documents to submit that although the reference to 

9000 shares was incorrect all parties understood Zhou was seeking was the 

transfer of 90% of the CUSI shares. This Court commented in the course of the 

argument that it seemed Mr M1.tfaews submission was misleading. It i0 

appropriate, therefore, to review the documents more fully. 

77. This review only requires a brief reference to some documents in\ olume 12 of 

the Appeal Book. The first is at p 5068 (all page references are to the electronic 

record). It is a recorJ. of a meeting of the Directors ofCUSI that occurred at Town 

Ground at 9 .10 am on 19 August 2011. It was attended by Guo and Ray Chu. 

There the directors resolved to withdraw applications for proposed amendments to 

the directors and shareholders. Next it was resolved that CUSI revert to the 

original directors, Guo and Chu. It was further resolved that the shareholders also 

revert to the original shareholding with Guo holding 70,000 shares and Chu 

30,000. 
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78. In chronological order the next document is a letter from Mr Radclyffe of 19 

August 2011 the solicitor of SIRFU. It is addressed to the Managing Director of 

CUSI and copied io Mr Suri the solicitor for CUSI. It makes complaints of serio1-1s 

delay occasioned by a shareholders dispute and sets a timeline for various steps to 

be taken. 

79. At p 5071 (arc the minutes of a shareholders meeting of CUSI. It commenced 30 

minutes after the conclusion of the directors meeting and was attended by Guo and 

Chu. They resolved that the company reverted to the original officeholders and 

shareholders as set out in the Director's resolutions. It matters not that both the 

directors and shareholders resc lutions were said to be on the advice of the 

A ttomey General. 

'.{0. P~2;e 5072 i~ ,an email from r.{r Suri. to Mr Kingmele, of Sol Law. referring to l\1!" 

Radclyffe's letter. It is dated 20 August. On the same day Mr Kingmele responds 

saying he wc1s forwarding the matter on to Mr McGuire wbo acted in the matter. 

81 . Next are a series of Company Office documents dated 22 A;.1gust 2011 that state 

the shareholders of CUSI are Austree 90,000 shares and Guo 10,000. Given the 

actions of Guo and Chu the dccumcnts are wrong. While the lawyrrs may not 

have been aware of that at the time by the date of trial, and before us, all parties 

were well aware that Guo and Chu had removed Austree from the share register. 

'?i:ten staJi::..:'!.},: ,i~ p5079 we hav~ ivl1 i\.;c(foire's respur;sc and the Notice ,:-:) 

Complete dated 2J August 2011. 

82. We note that the solicitor acting for the appellants, Mr Suri, did not raise any issue 

in relation to this cbar error. All parties, particularly Guo, were aware that the 

Au~tree entitlement was 90 per cent of the issued shares in CUSI. The referen".;es 

in the Notice tc Complete and the covering letter refer to the original agreement 

and the subsequent variation to the 90/10 split. On the plain wording of Mr 

McGuire\. letter nobody could have been in any aoiebt as to what was being 

sought and to submit otherwise is risible. But placed in the context of the 

documentation we have set out above, which was known to counsel by trial, any 

such submission wa~; a misrepresentation of the position and should not have been 

made. 
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83. It was an inevitable finding of the Commissioner that the notice could only have 

been understood by Guo as a demand to perform the TGA by transferring the 90 

per cent of the issued shares of CUSI that the TGA requ~red. We reject this ground 

of appeal. 

', ·~";~;~,,1:, vf deman<.:; 

84. There is no argument that Chinese law applied to the timing of the demand to 

complete. Chinese law requires any demand to be made within a reasonable time. 

However, Professor Bing Ung did not give evidence as to the relevant 

considerntions in determining what a "reasonable" time is. Again, in those 

circumstances the Commissioner rightly found that the matter of what time was 

reasonable fell to be determined in accordance with the law of the Solomon 

1Jla11as. i~ie partculany considered. wnether tnere was any bas1s in the ai1egatio11 

'Jf the appellants that in seeking specific ?erformance, the respondents were guilty 

of delay a,td the principle of laches applied. 

85. The Commiss~oner said it was relevant to consider when Zhou acquired 

k:-iowlecl['.e of the breach giving rise to foe claim and the steps he then took. . He 

found, and there can be no challenge to this, that Zhou did not learn the CUSI 

shares had not been transferred to Austree until about October 2010. Notice to 

complete was !10! issued until A.;.gust 2011, some ten months later. It is cle;::.1 O!l 

the evidence accepted by the Commissioner and not challenged on appeal that 

Zhou had not delayed or acquiesced in the intervening period. Rr-.ther Zhou took 

steps to try and resolve the matter. We are more than satisfied the notice to 

complete was issued within a reasonable time. 

Chinese law 

86. There seems to be a subrnissio~ by the appellants that the entitlemclit to 0pecific 

perfonnance must be available as a matter of Chinese law. This whole issue was 

addressed extensively by the Commissioner in paragraphs 99 to l 05 of his 

reasons, and there is no appeal from these conclusions. In any event we concur in 

the Commissioner's reasons. 
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Adequacy of damages 

87. In grounds 3(a) and (b) of the notice of appeal, it is said the Commissioner erred 

in stating the appellants did not submit damages would be an adequate remedy, 

and as a consec{uence failed to give reasons as to why damages would not be an 

adequate remedy. 

88. The appellants do not contend in the appeal that the Commissioner erred in 

fi11ding that damages were an inadequate remedy, or that he should have found 

damages were an adequate remedy. That in itself is a sufficient answer to these 

appeal points. 

89. Whether or not the appellants argued the point below the Commissioner gave 

reasons as to why damages were inadequate at paragraph 109. 

90. The basis of the appellants' submission is that, in the absence of evidence as to the 

value of the CUSI shares, they '.;hould be assessed value of $1 per share. This 

meant the appellants said thr,t Zhou' f; loss was $90,000 being 90,000 shares at $1 

each. 

91. T:1is cvnfiates two issues, as the respondent submits. One is the ccrrect measure 

of damages flowing from bre,wh of contract, and the other the discretionary 

consideration as to whether an award of damages, prop~rly assessed, could be 

coasidered~.n adequate remedy m the chc..tmstances. The appellants' submissmns 

are limited to saying the correct measure for Guo' s breach is the face value of the 

shares. 

92. Whatever the face value of the CUSI shares may be, it is far less than the value of 

the project. We have no evidence of the current value of the completed 

commercial buildings, but we do know that Zhou alone invested SBD $63.5 

million in the project. So the face value of the shares would be but a fraction of 

the· amc,unt invested by Zhou and the completed value of the project and, 

therefore, any proper measure of loss to Zhou. And so the $1 value of a share 

would not reflect an adequate damages remedy. 
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93. The Commissioner correctly referred to Re Schwabacher (1907) 98 LT 127 as 

authority for his finding that the valuation of shares in a proprietary limited 

company is different because they are not readily available on the market. This 

submission also seems to fail to understand that it was Austree that was to receive 

the CUSI shares under the TGA, so the measure of Zhou's loss cannot be the 

.,q!ue of thos~ shares alone. 

94. In the circumstances of this case, we are satisfied that the Commissioner 

correctly exercised his discretion in determining that damages were not an 

adequate remedy. It follow:;;, in our view, that the Commissioner was c.:mect to 

order specific performance, and we uphold his decis:on in that regard. 

Grounds 9(a), 15 and 16 supplementary report amendments and limitations 

I 

95. The aprdlants, in closing before the Commissioner, s:;ught to obtain an additional 

report from Professor Bing Ling, advising he would be available to cross-examine 

on this via telephone. The additional evidence sought from Professor Bing Ling 

went ~o ai.1 argument relating to limitation. Encompassed in this is an argument 

that the amendments to the sixth amended ASOC should not have been mzde 

unconditional by the Commissioner. The appellants submit that in the Solomon 

Islands d1e ciec1:,:ion of Weldon v Neal (1887) 19 QBD 394 applies, and the e:fft:ct 

of the case is that amendments to include causes of action after the expiration of 

the limitation period shou!d be refused. So it is submitted the Commissioner 

should have determined the correct limitation period including the proper law, and 

when the cause of action accrued by reference to Chinese law. By refusing the 

application to file the supplementary report, the Court denied itself proper 

material. 

96. In oral submissions it was suggested the Commissioner may have benefitted from 

the Professor's view of whether Article 135 was procedural or substantive. In 

response to questions from the Court Mr Matthews conceded that the 

determination of whether Article 135 was procedural or substantive was to be 
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decided by the trial Court. This is what the Commissioner held at para [136] and 

we agree with his findings. 

97. Clearly, the Law of The People's Republic of China was the proper law. Article 

135 referred to in the passage of the Commissioner at para 87 above imposes a 

two year limitation period. But as Article 137 makes clear the People's Court may 

extend that period up to 20 years which is when the right is finally barred. The 

Commissioner found correctly that the 2 year limitation period was procedural and 

did not apply. 

98. That means the limitation period is governed by Solomon Islands law. The 

pleading complained of was filed on 29 September 2016 just within the limitation 

period that the Commissioner found ran from October 2010. It follows the 

decisioG of the Com~issioner to make the-pleading unconditiona! did not cffend 

the principle in Weldon v Neal. Indeed, Mr Matthews conceded that the pleading 

was within tim~ uncier the law 0f this jurisdiction. 

99. Furthermore, this point of appeal, is against the discretionary decision of the 

Commissioner. It is against the background that the decision was made by the 

appeilants not to participate in foe hearing and the trial. To attempt to r-aise such 

matters in closing was simply far too late. No notice ar consent had been given 

for Professor Ling Bing to attend by telephone as required by the Evidence Act 

and ~ne Rules of Court. rl1-1e 1c:,p(.'Ltucni's cas~ il.ad been closed and rt. was 

accepted the Professor could not attend in person. 

100. The appellants made a deliberate choice not to panicipate in the hearing, or to 

cross-examine. If they had not made that choice, they would have had ample 

opportunity to explore this with Professor Bing Ling at trial. This make weight 

application was rightly rejected by the Commissioner in the exercise of his 

discretion. 

101. As well, the respondent properly points out that the appellants did not appeal 

the Commissioner's conclusions at paragraph [136] that Article 135 "touches the 

remedy"; that Zhou was not aware that the shares in CUSI had not been 

transferred until October 20 l 0 (paragraph [ l 08 ]); and the relevant causes of action 
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were not statute-barred as a matter of the law of the Solomon Islands (paragraph 

[187]). 

102. Ftili:her the, appellants do not take issue with the Commissioner's finding at 

paragraph [128] that he would, in the ctrcumstances, in the exercise of his 

discretion have permitted the amendments to be made out of time. 

103. These grounds of appeal are also dismissed. 

Tru~t of shares 

104. The Commissioner held that Guo's associates held their shares on trust for the 

first appellant. The appellants contend there was no evidence before the 

Commissioner that allowed him to say there was "not a scintilla" of evidence that 

anyihing had ---been paid by those appellaats for their shares. It was submitted that 

prim.a facie the share transfer forms was evidence of the sum paid for the shares 

and there was no evidence to suggest they were not an accurate record. 

105. This is an appeal against a factual finding of the Commissioner. The 

re'.}ponden.t cite:::; fr::>m Robertson He:icopter Company v McDermott [2016] HCA 

22 where the High Court held: 

... a court of appeal should not interfere with a judge's findings_ of fact unless 
i:b·,:i c:.Le rfo.1:.-:.:mstrated tc )i; wrc:i.g by "incontrovertible fr.21:; .x ;:::i.conte<::::..: 
testimony", or they are "glaringly improbable" or "contrary to compelling 
inferences''. 

106. The bases for the inference drawn by the Commissioner we consider to be 

compelling. At paragraphs [90] to [93], the Commissioner deals with the series of 

transaction~ of shares in CUSI, going back to July 2006. At [94], the 

Commissioner says that the circumstantial evidence points to the fact that the only 

shareholder who invested capital in exchange for shares was Guo. He draws the 

inference, which he was entitled to, and with which we concur , that the shares 

were purportedly allotted or purportedly transferred in the expectation that the 

"investor shareholders" (referred to earlier, except possibly Harris), would provide 

capital for the project. No such investments were ever made. That is why they say 

they have "pulled out" of their shares. 
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107. Turning, then, to the asserted share transfers made in September 20 l O and 

following, which effectively purported to deprive Austree of the 90 per cent of 

shares in CUSI. The Commissioner dealt with that extensively at paragraphs [95] 

~o [97] of his decision. He opened [97] by stating: 

"In conclusion, all the shares are now and have at all times been either owned or held 

upon a resulting trust fol' Zhou". 

He went on: 

"~urther, the whole of the evidence shows that Guo was the controlling mind behind 

China United, subject only to Zhou's involvement. It was Guo who entered into the 

contracts with Zho'1 and who assured him he controlled all of the shares." 

Later: 

"Clearly Harris knew about the change to a 90%/10% split in China United's 

shareliolding. This is only explicable if Gou was the beneficial owner of all the shares in 

China United. Finally I note that no evidence was given to the contrary by any of the 

defendants and no submission was made to the contrary by counsel for the defendants.·.". 

l Ot. The Commis~:ioner did note counsel for the appellants raised a pl6ading point 

but concluded, inevitably: 

"The dsfendants were well aware that the Claimantf: were alleging that other alleged 

shareholders were only Guo's nominees. I do not think that there is anything in this 

objection. The pleaded facts are sufficient to raise this issue." 

109. Frankly, on the evidence of this case and the activities of Guo we find the 

inferences dravvn by the Commissioner to be inevitable, an<l we concur in them. 

Grounds 6 and 7 - invalidity of TGA 

110. In a very short submission, the appellants submit that the Commissioner ought 

to have held the entire TGA void, because of the importance of the Articles to the 

operation of the agreement. 
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111. The complete answer to that is the accepted evidence of Professor Bing Ling, 

that Article IV and the proposed articles of association were severable from the 

TGA. There is no evidence that an alternative conclusion could be reached under 

Chinese law. 

112. In any event, the submission appears for the first time on appeal. There are a 

plethora of authorities that find against such a course of action. It is enough to cite 

from Herschell LJ in Owners of the Ship 'Tasmania' v Smith (1890) 15 App Cas 

223 at 225: 

It appears to me that under these circumstances a Court of Appeal ought only 
to decide in favour of an appellant on a ground there put forward for the first 
time, if it be satisfied beyond doubt, fint, that it has before it all the facts 
bearing upon the new contention, as completely as would have been the case 
if the controversy had arisen at the trial; and next, that no satisfactory 
explanation could have been offered by the:'! whose conduct i'- impugned if 
an oppo.~tunity f,x i::x:planatwr. llad br:c:n afrnrJeu them when in ~he witness 
box. 

113. r;:his question of invalidity of the TGA is a matter on which Professor Bing 

Ling could have given further evidence, and the parties were given opportunity to 

ask further questions in advan-~e of the hearing in February 2017. His 

;,npp}0menta; y expert report was given on 12 1\/Iarch 2017. If the point had been 

raised in pleadings or submission, the respondents could have sought further 

evidence. Allowing this appeal point to be considered now would be highly 

pr(:iP.d;ci~.1 t<:?, the respor,.d.":nts. We are satisfied the gro..,u;r!. c~anot suc.::'.cd, ::11.d is 

dismissed. 

114. Given our findings in relation to ::;pecific performance, that is enough to 

dispose of this appeal and dismiss it. It is unnecessary for us to consider Ground3 

12 and 14 dealing with the restitutionary claim and the loan except for one matter. 

The appellants submit that the amount of SBD63, 492,477.18 is incorrect. They 

allege the Commissioner double counted SBD15 million. They did not direct us to 

any satisfactory ~ vidence to substantiate this claim. 

115. The respondents pointed us to the careful analysis of what Zhou expended in 

cash and kind starting at para [ 119] of the Commissioner's judgment and 

following. That analysis also refers to relevant evidence and documents. We are 
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quite satisfied on that analysis and the basis for it that the correct figure is SBD63, 

492,477.18. And we so find. 

116. But in any event, in relation to the restitutionary claim, we are in agreement 

with the findings of the Commissioner. In relation to the point of appeal based on 

the loan this was another matter raised for the first time on appeal. Given it would 

involve factual enquiries we do not permit the appellants to raise it now. 

The incorporation of Sol Plaza 

11'/. For the sake of completeness, like the Commissioner, we will refer to the 

formation of Sol Plaza Limited as a Solomon Islands company on the 19th August 

2010. This was incorporated by Zhou's daughter Joyce. She held 90,000 shares 

and her husband Duan David Wang held 10,000. 

118. The purpose of the company was to act as a letting and marketing agent for 

CUSI. This may have occurred at this time because Zhou and Guo had finally 

fallen Ol!t. The TGA providec'. for Guo to carry out this role and to collect rent in 

advance that could be used to further finance the project. There is no evidence any 

rent in ad~.'i:mce was so applied. But it does appear th:zt Guo was not consulted 

about Sol Plaza strengthening the possibility that the falling out had occurred. 

119. Obviously the formation of Sol Plaza was contrary to the TGA. Of course as 
' --

t:::11::; provision was not tnggerea ':lf1t1i rhe CUSl ~hares were transforrcG. it a1a ac,t 

amount to a breach as they are still not transferred. But like the Commissioner we 

agree nothing turns on it. There is no evidence that Sol Plaza ever took any step3 

towards the letting and marketing of the Town Ground development. Essentially, 

it is a red herring. 

Ground 17 

120. This ground states: 

On the reasons given, his Lordship, Commissioner Mildren, erred in failing to 
dismiss the proceedings against the third, fourth and fifth appellants. 
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121. The outline of submission is silent on this ground and it is unclear what 1s 

intended by it. For completeness, it is dismissed. 

Costs 

122. Grounds 1 8 and 19 allege that the Commissioner erred 

against Guo' s associates. 

awarding ()0Sts 

123. The appellams argue that the respondents acknowledged that these parties 

were joined simply to be bound by the terms of any order of the Court. It is 

submitted that this reflects the proposition that they are simply an extension of the 

first appellant. These appellants say they have approached the matter on the basis 

that is the only relief sought against them. In these circumstances the exercise of a 

pnner discretion require~ the Court to ap1J.-8acb their costs on the basi:~ that cests 

follow the event. Thus there should be a costs order in their favour, or no order at 

:ill 

124. But the third to fourth appellants wert separately represented and ,leaded 

accordingly. They actively maintained in those pleadings that they were the true 

:;ha;d1oiders of CUSL Chu participated in the directors and shareholders meetings 

of CUSI on 19 August 2011 that deprived Austree of its shares in CUSL The 

others were part of the plot to further this plan. 

125. Costs, again, are a matter of discretion. 

126. House v R (1936) 55 CLR 499 has been applied in the Solomon Islands in 

Penai v R [2012] SBCA 17. 

127. In House, the Court said: 

This Court would interfere with the exercise of such discretion only if he has 
aeted upon a wrong principle or if he has allowed extraneous or irrelevant 
matters to guide or affoct him or if he mistakes the facts or if he ctoes not take 
into account some material consideration. 

128. Here, the appellants are effectively submitting that the only claim against the 

second to fourth appellants, being the claim for rectification, failed. 
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129. What this ignores is that in the course of dismissing the claim for rectification, 

the Commissioner made adverse declaratory orders concerning the second to 

fourth appellants' beneficial interest in the shares coricemed. Indeed, at paragraph 

[97] he is condemnatory of Guo' s associates. This was a relevant factor for the 

Commissioner to take into account in exercising his discretion, and we find no 

ground·- •G inte:rfore in that discretion. 

130. It also ignores that what Guo and his associates argued was that the associates 

were genuine shareholders and did not hold their shares on Guo's behalf. The 

Commissioner found against this submissi1m which is also a proper basis for the 

cost award against the 2nd
, 3rd and 4th appellants. To order them to be jointly and 

severally responsible for costs was a proper exercise of discretion by the 

Commissioner. 

131. The appeal relating to costs is also dismissed. 

Costs d the appeal 

132. rv1r Matthews sub~,1ittcd that the gr0m1ds raised on the appeal vv-::;re all pruperly 

argnable and costs should be on the normal basis. 

133. We do not agr~~. In tke course of thf': t1eJ.ring the appellants concederl a 

number- of their major arguments and we have fo~1nd aU others to be totally 

without merit. We are satisfied th8t costs of the appeal should be on an indemnity 

basis and should be met by all appellants jointly and severally. 

Conclusion 

134. There is an air of unreality about this appeal, as there has been in relation to 

the whole course of these proceedin;;:;. Su~ was unable to finance the project on 

his own. He actively, but unsuccessfully, sought assistance from a number of 

other Chinese investors. Finally, he prevailed on his schoolmate Zhou. Given 

Guo and Zhou were former schoolmates and things went along well for a 
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considerable period. Formal legalities were deliberately overlooked as long as 

materials and cash were forthcoming to promote the project. 

135. Zhou contributed in cash or kind in excess of SBD$63 million. Guo, but a 

fraction of this. Yet Guo takes the view that Zhou should receive nothing for his 

investment in the Town Ground development which is owned by CUSL 

136. There is no evidence of any specific falling out. Rather, it was when Guo 

consulted a solicitor in Honiara, Mr Leslie Kwaiga, and discovered that share 

transfers had not taken place, that things finally began to seriously unravel. 

(Although the evidence suggest the problems were becoming apparent by mid-

2010). Up until then it is clear both Zhou and Guo assumed the transfer of sharys 

had occurred. As it was such transfer that triggered the rest of the TGA it is an 

;nevitable assumption. As we have alrec::.dy 25ked rhetorii::ally if thr.t was not the 

assumption why would Zhou invest SBD$63.5 million in a project he would have 

rr0 ownership interest in? On what evidence there is before us, we infer that Guo 

was the driving force behind this plot (a word we use advisedly) to defeat Zhou's 

and Austree's contractual rights. That approach has been continued in the conduct 

of the proceedings. Criticisms of the pleadings must be shared by both appellants 

and respondent, but Guo and his associates made the decision to withdraw fro:i:n 

participating in the trial and then only took part in closing submissions. In those 

submissions, and on this appeal, a great many technical legal points have been 

taken to try to defeat Zhou' s rights. A great many of those had no possible basis 

for success. 

137. We acknowledge Commissioner Mildren's careful and correct decision. We 

have disagreed regarding the parole evidence rule's application but otherwise any 

quibbles we may have had in our decision are very minor. 

138. We also acknowledge the extensive and helpful submissions of the 

respondents. As the e1ppeal was argued we did not need to address 2Jl of them. 
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Orders 

139. There will be the following orders: 

1. fhe notice of c.:ontention is uphek. 

2. The appeal is dismissed. 

3. There will be tcosts or the appeal against the appellants johtly 

and severally on an indemnity basis. We certify for overseas 

and second counsel. 

B-~CJt fi \ "+ I CJSb .. 
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