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Quantum meruit claims following the High Court’s
decision in

Mann v Paterson Constructions Pty Ltd

Sean Russell

Liability limited by a Scheme approved under professional standards legislation



>> But first, some uncontroversial basics

« This decision only applies to termination by an innocent party
following repudiation or fundamental breach

 Gageler, [75]-[76]; Nettle, Gordon and Edelman [215]

 Termination following repudiation does not render the contract
void ab /nitio but excuses future performance

» McDonald v Dennys Lascelles Ltd (1933) 48 CLR 457, 476-477, approved
by everyone

* Where there is an accrued right to payment because there is a
divisible obligation (or a divisible series of entire obligations), the
remedy is contractual not restitutionary

* Nettle, Gordon and Edelman [172]-[173]; Gageler [63]; Kiefel, Bell and
Keane [19]

« Whether the obligation is entire or divisible is a question of
construction
* Nettle, Gordon and Edelman [175]-[176]; fn 236
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>> Justifications for minority position

The basis is the
other party’s
promise to perform
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>> Nettle, Gordon and Edelman at [192]

estifutionary remedy conduce to two principal propositions. The first is that

fhere a confract is terminated for breach after the innocent party has partially
completed the work for which the confract provides, the proper characterisation
of the basis or condition on which the work was performed can only ever be the
other party’s promise to perform the contract (as opposed to the objective basis of]
the other party's performance of it), and, because the promise is enforceable by
an action for damages. there is no failure of consideration?®. The second is that.
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>> Nettle, Gordon and Edelman at [192]

an action for damages. there is no failure of consideration?®. The second is that,
if it 1s correct to characterise the basis or condition on which the work has been
undertaken as being the other party's performance of that pariy's confractual
obligations (as opposed to being limited to that party's promise to perform them),
the other party's failure fo perform them vields a contractual remedy which is
appropriate and adequate to put the innocent party in the position in which he or
she would have been if the contract had been performed; and. therefore, there is
no need or justification for the imposition of an alternative restitutionary remed;»"“l
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>> Jstifications for minority position

The basis is the other party’s promise
to perform

\
> There is no need for restitution;

damages are adequate

[
> The parties have contractually

allocated risk
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>> So, what went wrong?

-

party’s promise to

erform
. P

~
The basis is the other

)

There is no need for
restitution, damages
are adequate

The parties have
contractually
allocated risk
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e Contrary to authority
® Premised on a misconception
¢ Nettle, Gordon and Edelman at [193]-[194]

e More to commend it, BUT

e Practical value in liquidated demand and more
straightforward proof

e Common law system is messy
¢ Nettle, Gordon and Edelman at [198]-[199]
» Gageler at [84], [86]-[88]

e Artificial and wrong in principle
* Gageler at [83]



