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Mann v Paterson Constructions Pty Ltd
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Liability limited by a Scheme approved under professional standards legislation



>> So, what went wrong?
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party’s promise to

erform
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The basis is the other
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There is no need for
restitution, damages
are adequate

The parties have
contractually
allocated risk

TWENTY

SEVEN

s

e Contrary to authority
® Premised on a misconception
¢ Nettle, Gordon and Edelman at [193]-[194]

e More to commend it, BUT

e Practical value in liquidated demand and more
straightforward proof

e Common law system is messy
¢ Nettle, Gordon and Edelman at [198]-[199]
» Gageler at [84], [86]-[88]

e Artificial and wrong in principle
* Gageler at [83]



>SS Nettle, Gordon and Edelman at [193]-
[194]

The first proposifion is at odds with long-accepted learning in England
in this country?™ and should be rejected. As Viscount Simon LC stated in
ibrosa®™:

"In English law, an enforceable contract may be formed by an exchange of
a promise for a promise, or by the exchange of a promise for an act — [ am
excluding contracts under seal — and thus, in the law relating to the
formation of contract. the promise to do a thing may often be the
consideration, but when one is considering the law of failure of

— T}

ground, it is, generally speaking, not the promise which is referred to as
the consideration, but the performance of the promise. The money was
paid to secure performance and. if performance fails the inducement
which brought about the payment is not fulfilled.

If this were not so. there could never be any recovery of money. for
failure of consideration, by the paver of the money in return for a promise
of future performance, vet there are endless examples which show that
money can be recovered, as for a complete failure of consideration, in
cases where the promise was given but could not be fulfilled”.
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>SS Nettle, Gordon and Edelman at [193]-
[194] i _ _

premised on a misconception that an obligation to pay damages for breach of
contract is an obligation imposed by the confract as such, which reflects the
bargain struck between the parties and which survives termination like a debt due
under the confract.

Traditionally. the remedial obligation to pay damages for breach of
contract has been understood as an obligation "arising by operation of law""™.
Whether or not there is anv role for the objective or manifested intention of the
parties in ascertaining boundaries of liability in an award of damages?™ the
proposition that the award of damages is somehow a product of the agreement of
the parties as an alternative to performance is not easily reconciled with several
established notions at law and in equity, including the normative principles
which govern the quantification of damages™ and the grant of specific
performance and mnjunctions on the basis that damages are an "madegquate"
remedy?™.  The parties contract for performance, not damages. In short, as
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