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>> So, what went wrong?
• Contrary to authority

• Premised on a misconception

• Nettle, Gordon and Edelman at [193]-[194]

The basis is the other 
party’s promise to 

perform

• More to commend it, BUT

• Practical value in liquidated demand and more 
straightforward proof

• Common law system is messy

• Nettle, Gordon and Edelman at [198]-[199]

• Gageler at [84], [86]-[88]

There is no need for 
restitution, damages 

are adequate

• Artificial and wrong in principle

• Gageler at [83]
The parties have 

contractually 
allocated risk
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