
The Court dismissed an appeal by twenty-one members of an 
incorporated association operating as a congregational church 
against the decision of the trial judge to order the appointment 
of a receiver and manager to determine the membership of the 
association and conduct an election of a new management 
committee (and, correspondingly, to not order the winding up of 
the association on the just and equitable ground). 

The appellants raised six grounds of appeal, and succeeded as to 
one of them with respect to finding made by the trial judge, but 
failed to demonstrate that the winding up of solvent incorporated 
association – being a “remedy of last resort” – was appropriate.

Particularly, the Court of Appeal determined that:

1. Whilst the Association (being the first respondent both in the 
appeal and to the originating application at first instance) had a 
proper interest in, and was entitled to expend the Association’s 
funds in defence of, the case that it was insolvent and as to the 
determination of its membership, it was not appropriate for it to 
expend “more than a trivial proportion” of such funds to defend 
conduct of the respondents which was “clearly inconsistent with the 
procedural requirements of the Act and the constitution”.

2. It could not be assumed that the expression by the trial judge of 
a “preliminary view” as to one of the membership issues ultimately 
ordered to be resolved by the receiver and manager would unduly 
influence the latter’s view, and did not in any event advance the 
case for winding up.

3. The trial judge did not err in appointing a receiver for the 
purposes summarised above despite the evidence available at 
trial having been insufficient for the membership to be determined 
by the Court.  The suggestion that in those circumstances the 
appointment involved the imposition of “judicial tasks” upon the 
receiver was considered unpersuasive, as their determination on 
membership would not have the effect of a judgment.

4. Whilst the determination of membership was potentially a difficult 
task for the receiver to undertake, and would require both the 
consideration of evidence not available to the Court and also likely 
a translator, the appointment nonetheless remained a practicable 
one. 

5. In considering whether a winding up order ought to be made it 
was to be borne in mind that the association was not a commercial 
enterprise, and that the proper interests of the members is the 
operation of the church in furtherance of its objects, which the 
Court considered could be achieved by way of the trial judge’s 
orders. The Association continued to provide a spiritual and 
community hub for its members and a winding up order would 
have substantial adverse consequences for much of the Samoan 
community. The appellants had not demonstrated that a winding 
up order should be made. 

The judgment is available here.

Paul McQuade QC and Nola Pearce appeared on behalf 
of the respondents, instructed but Neumann & Turnour 
Lawyers.
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