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Background

The applicant proposed a medium and high-density residential development in Coomera, Queensland. The proposed development would
require the destruction of about 135 hectares of Koala habitat.

In November 2019, a delegate of the Commonwealth Minister for the Environment made a decision under s 75(1) of the Environment
Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act) that the proposed development was a “controlled action”, and that
the “conftrolling provisions” are ss 18 and 18A of the EPBC Act. The basis of the decision was that the proposed development is likely fo have
a “significant impact” on the Koala.

The Proceedings

The applicant applied for judicial review of the decision pursuant to s 5 of the Administrative Decisions (Judicial Review) Act 1977 (Cth) and
s 39B of the Judiciary Act 1903 (Cth).

The applicant submitted that the Minister’'s decision breached rules of natural justice, that the delegate took into account irrelevant
considerations and failed to take into account relevant considerations, that the delegate’s reasons were inadequate, that sections of the
EPBC Act were misconstrued and misapplied, and that the decision was based on findings that were irrational, illogical or unreasonable.

Rangiah J dismissed the application, finding that none of the grounds of review succeeded.

Implications - construction of the term “likely” in the EPBC Act

The decision is notable for its consideration of the meaning of the term “likely” in ss 18 and 18A of the EPBC Act. As the Court
acknowledged in its reasons, the proper construction of this ferm had not been authoritatively decided.

Sections 18 and 18A of the EPBC Act relevantly provide that a person must not take an action that “is likely” to have a significant impact on
certain species. The same or similar language is used in cognate provisions of the EPBC Act.

The delegate had interpreted ss 18 and 18A as requiring only that there be a “real chance or possibility” that the action would have a
significant impact.

The applicant submitted that that this involved an error of law because the word “likely” meant “more probable than not”. That is, it set a
higher threshold than a mere “real chance or possibility”.

In the result, Rangiah J accepted the Minister’s submission that the ferm “likely” meant a “real or not remote chance or possibility”, by
analogy with the interpretation of similar provisions in competition and consumer legislation.

It seems likely that his Honour’s determination in this regard will be widely referred to in future cases concerning decisions under the EPBC
Act.

Counsel and judgment

Scoft McLeod QC and Angus O'Brien appeared for the Applicant, instructed by Colin Biggers & Paisley.

The judgment is published here.

Liability limited by a scheme approved under professional standards legislation


https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/single/2021/2021fca0254
https://www.level27chambers.com.au/#main-header

SCOTT MCLEOD
T+617 32110250
E SMCLEOD@LEVEL27CHAMBERS.COM.AU

ANGUS O’BRIEN
T+617 3008 2989
E ANGUS.OBRIEN@LEVEL27CHAMBERS.COM.AU

Legal Updates

To stay updated with the latest legal developments
register for upcoming events and publications from
Level Twenty Seven Chambers via our website:

https://www.level27chambers.com.au/register-
seminars-publications/

THE VIEWS AND OPINIONS EXPRESSED IN THIS ARTICLE ARE THOSE OF THE AUTHORS AND DO NOT NECESSARILY REFLECT THOSE OF OTHER MEMBERS OF LEVEL TWENTY SEVEN
CHAMBERS.

Level Twenty Seven sends marketing communications to those who have either, 1) consented to the processing of their personal data for such purposes; 2) provided their details in the course of the sale or negotiations
for the sale of services and we believe the communication is of legitimate interest. If at any time you do not wish to receive notifications regarding publications or events from Level Twenty Seven please email Practice
Management who will update Chambers’ records immediately.

Liability limited by a scheme approved under professional standards legislation


mailto:tamara.mccombe%40level27chambers.com.au?subject=
mailto:tamara.mccombe%40level27chambers.com.au?subject=
https://www.level27chambers.com.au/barristers/scott-mcleod/
mailto:SMCLEOD%40LEVEL27CHAMBERS.COM.AU%0D?subject=
https://www.level27chambers.com.au/barristers/scott-mcleod/
https://www.level27chambers.com.au/barristers/angus-obrien/
mailto:SMCLEOD%40LEVEL27CHAMBERS.COM.AU%0D?subject=
http://

