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Rachel De Luchi (RD): Good afternoon. Thank you everyone for joining me today. My name is 

Rachel De Luchi. I am a barrister here at Level Twenty Seven Chambers and today, with my 

colleague Michael May, I am going to be giving you a bit of an update on defamation law in 

Queensland. We will try to get to some questions at the end of the talk if that is okay. I am told 

that slides will be emailed to you after today along with a copy of the recording which will be 

made available after today.  

 

BACKGROUND TO RECENT DEFAMATION LAW AMENDMENTS 

RD: [Slide 3] Let's dive into a bit of a background to the amendments that have come into play 

recently. In November 2014 there was agreement between the states and territories of Australia 

to support the enactment of uniform model provisions called the Model Defamation Provisions 

in respect of each of the jurisdictions, we will call those the MDPs. That is what they are referred 

to.  

 

These MDPs were subsequently enacted in Queensland and in the Defamation Act of 2005. The 

intergovernmental agreement to which all of the states and territories are a party establishes a 

Model Defamation Law Working Party, or DWP, whose functions include reporting to the Council 

of Attorneys General on proposals to amend the MDPs. The Council of Attorneys General 

reconvened the Defamation Law Working Party in 2018. This review took place in 2019 and 2020. 

There was, as I am sure many of you are aware, an extensive public consultation process which 

included the release of some papers and draft amendments, roundtables and engagement of 

an expert panel of defamation practitioners, judges and academics that was quite far up.  

 

[Slide 4] The DWP recommended to the Council that certain amendments be made to the MDPs 

and in July 2020 the Council agreed to support the enactment of the MDP Amendment 

Provisions by each of the states and territories.  

 

The Defamation Model Provisions and Other Legislation Amendment Bill 2021 was introduced 

with the principal object to amend the Defamation Act and also the Limitation of Actions Act 

1974 to implement these MDPs. The aims of the MDPs and Bill, I am going to mention the notable 

ones and the ones that we will probably focus on today, but there are a raft of them, which we 

will try to discuss as many as we can today:  

 

- firstly, to provide for serious harm to be an element of the cause of action for defamation, 

coupled with the abolition of the defense of triviality;  

- secondly, to require a judicial officer to determine whether the serious harm element is 

established as soon as practicable before a trial, if a party raises it; 

- to require a claimant to issue a concerns notice before commencing proceedings, as 

well as other amendments regarding the form of the notice and offers to make amends;  
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- to clarify the contextual truth defense, particularly whether a defendant 

can plead back imputations that are relied upon by a plaintiff;  

- to provide a defense for the publication of defamatory matter concerning the issue of 

public interest - Michael will talk about that one today; 

- to provide a defense for peer reviewed matters published in academic or scientific 

journals; 

- to introduce a single publication rule concerning the limitation period for multiple 

publications of the same defamatory matter; 

- to provide for the limitation period to be extended to enable some pretrial processes to 

be concluded and to provide courts with some greater flexibility to extend the limitation 

period as well.  

 

As I mentioned, there are many others. Our aim today is to give you a bit of a snapshot of these 

amendments and discuss those that we think are probably most likely to affect people in 

everyday practice.  

 

WHEN DO THESE CHANGES APPLY? 

RD: [Slide 5] Starting off, when do these changes apply? The Defamation Act Transitional 

Provisions s 50 say that the amendments apply only in relation to publications after the 

commencement of the amendment, which as we know is 1 July 2021. All publications that 

occurred before this date will still operate under the old provisions.  

 

SERIOUS HARM THRESHOLD 

RD: [Slide 6] Let's discuss the introduction of the serious harm threshold. This is the first major 

change that we will talk about and it is in the new s 10A, I put the text up on the slide there for 

you. It is an element, the serious harm element, of a cause of action for defamation that the 

publication of defamatory matter about a person has caused or is likely to cause serious harm 

to the reputation of the person.  

 

Subsection (2) refers to serious harm to a corporation.  

 

Subsection (3) provides that the question is one for the judicial officer, not to the jury if there is a 

jury.  

 

Subsection (4) provides for the determination of this element at any time before a trial or during 

the trial, whether that is on the application of a party or the judge’s own motion.  

 

Subsection (5) requires if a party applies for a determination, the judicial officer to determine 

this issue as soon as practicable before the trial commences, unless there are special 

circumstances justifying postponement of that issue.  
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Subsection (6) details the matters a judge may take into account in determining 

whether there are special circumstances for subsection (5).  

 

Subsection (7) enables a judge to determine this element on the pleadings without the need for 

further evidence, if satisfied that the particulars are sufficient to establish serious harm.  

 

Subsection (8) confirms that the section does not limit the judicial officer’s powers to dismiss 

proceedings for other reasons apart from this particular section.  

 

[Slide 7] There was a strong push for the inclusion of this serious harm testing in Australia for a few 

reasons. Primarily, we are continuing to see trivial proceedings commenced by people who 

have not suffered serious harm, resulting in low awards of damages, if any, which are 

imbalanced by long trials which use valuable court resources. Secondly, this test has the 

capacity to assist in the maintenance of this balance between free speech and protection of 

reputation. One of the aims of the MDPs is to strike the right balance between protecting 

reputations and also ensuring that defamation law does not place unreasonable limits on things 

like freedom of expression.  

 

The new section, and specifically these provisions for an early determination of the issue, is 

hoped to encourage early resolution of these sorts of proceedings by enabling this particular 

issue to be dealt with early on as a threshold issue before people spend too much money.  

 

In my view, the provisions that enable this early determination are probably necessary to make 

this threshold work. The obvious alternative is going to be an application for summary judgment 

or permanent state of proceedings. Summary judgment in particular has a very high bar, as we 

know, and it is unlikely to succeed where there are factual matters in dispute. Whereas an early 

determination about serious harm should not, in theory, be deterred by this, because, as we will 

talk about, the serious harm inquiry looks to the facts. 

 

It is also relevant to mention at this point that as a result of this new threshold the defense of 

triviality in s 33 has also been removed from the Act and that required a defendant to prove 

that the circumstances of the publication were such that the plaintiff was unlikely to suffer any 

harm. The triviality defense, when you look at the case law, seems to have been somewhat 

disappointing in weeding out these unworthy defamation claims, it has proven really difficult to 

succeed on. Time will tell whether the change in fact will be a more effective way of dealing 

with these types of claims. But these two changes in particular have effectively shifted the onus 

from the defendant, being the triviality defense, to the plaintiff, in proving serious harm to get it 

across the line.  
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BACKGROUND TO SERIOUS HARM THRESHOLDS 

RD: [Slide 8] I am going to give you a bit of a brief background on serious harm thresholds, on 

the serious harm threshold in the UK and also what we refer to as the proportionality principle in 

Australia.  

 

The common law serious harm thresholds existed in the UK prior to the UK enacting a similar 

provision to what we have. Two cases in particular that were integral to this which I will talk 

about, but ultimately that common law test has been replaced now with a similar statutory test, 

which is what our statutory test follows.  

 

The first of those cases is Jameel (Yousef) v Dow Jones & Co Inc, I have the full case name and 

citation on the slide. In this case, defamation proceedings were permanently stayed as an 

abuse of process. They concerned an article in the defendant’s online journal which contained 

a hyperlink to a donor list allegedly imputing financial support from a terrorist organisation. Whilst 

the imputation itself was serious, the extent of the publication was really small and the court 

found that the five publications ultimately did not amount to a real and substantial tort and 

therefore constituted an abusive process.  

 

The other expression of this threshold of seriousness in the UK was identified by Justice Tugendhat 

in Thornton v Telegraph Media Group. In this case, His Honour’s view was whatever definition of 

defamatory is adopted it must include a qualification or thresholds of seriousness to exclude 

trivial claims. This threshold of seriousness was conceived of as some tendency or likelihood of 

adverse consequences for the claimant and restated to apply to both personal and business or 

professional defamation.  

 

New Zealand appears to have accepted that UK common law test also so there is a case called 

CPA Australia Ltd v New Zealand Institute of Chartered Accountants.  

 

[Slide 9] The UK has now moved on from what they call this twin track approach in Jameel and 

Thornton to add a statutory serious harm filter in s 1 of their defamation act. The case to look at 

which interprets this test is the case of Lachaux v Independent Print [2020] AC 612. The facts in 

Lachaux, I will just read to you from the headnote…The claimant brought three claims in libel 

against the defendant news publishers in respect of a number of articles which reported 

allegations made against the claimant by his ex-wife. He complained that the articles bore the 

meaning that he was a wife beater, who had falsely accused his ex-wife of kidnapping their 

son, causing her to risk being jailed, and later unjustifiably snatched their son back from her. On 

the preliminary issue, the judge found that the publication of all but one of the articles satisfied 

the requirements in s1(1) of the Defamation Act 2013 that a statement’s publication had 

caused, or was likely to cause serious, harm to the claimant’s reputation.  
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The Court of Appeal dismissed the defendant’s appeal holding that the serious 

harm requirement could be satisfied by a tendency to cause serious harm.  

 

That the appeal to the Supreme Court was ultimately dismissed, Lord Sumption found that s 1 of 

the Defamation Act 2013 has changed the approach established in Jameel and Thornton in 

that it has actually raised the threshold of seriousness and requires its application to be 

determined by reference to the actual facts about its impact and not just to the meaning of 

the words – that is at paragraph 12. Have a look in particular at paragraphs 12-16 of Lord 

Sumption’s judgment. I will summarise a bit of that for you. The statement must carry more than 

the tendency to harm a plaintiff's reputation. So, plaintiffs must prove that serious harm has been 

caused by reference to the consequences of the publication, rather than the publication itself. 

This is a proposition of fact which can be established only by reference to the impact that the 

statement is shown to have had and the same must be true of the reference to harm that is 

likely to be caused. The legislative intention must have been that the question should have been 

decided not only by reference to the inherent tendency of the words, which we are familiar 

with, but also by the investigation of the actual impact of the statement because a given 

statement may cause greater or lesser financial loss depending on the plaintiff’s circumstances 

and the reaction of those to whom it is published. The statutory test was intended to make part 

of the assessment of defamatory character of the statement factors such as the extent of the 

publication and the identity and reaction of the audience. So previously, the law had been that 

these matters may mitigate damages, but do not affect the defamatory character of the words.  

 

In agreeing with the judge's findings below, Lord Sumption explained that there is no reason why 

inferences of fact as to the seriousness of the harm done should not be drawn from 

considerations of the combination of the meaning of the words, the plaintiff’s situation, the 

circumstances of the publication and inherent probabilities – that is from paragraph 21.  

 

There is also an interesting discussion in this case and in the lower cases about the effect that 

this threshold has on the common law presumption of damage to reputation. Have a look at 

paragraph 20 of Lord Sumption’s judgment in that respect where he says “If the common law 

rule survives, then there is no scope of evidence of the actual impact of the publication. That is 

the main reason why, in my opinion, it being the common law presumption cannot survive.” 

 

SERIOUS HARM THRESHOLD IN AUSTRALIA 

RD: [Slide 10] Before the serious harm threshold was introduced by the amendments there was 

no clear declaration by an Australian court that there was a threshold that applied at common 

law. But there was still a reasonable amount of discussion about the topic. I propose to come to 

cover some of these past cases because, as we know, our common law does not always reflect 

precisely what happens in the UK. Our past cases may inform the way in which this new test 

develops here by just exposing some of the judicial reasoning on the topic of there being some 

form of threshold. 
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While the cause of action itself requires the publication is defamatory, that term is not defined. 

Looking to the common law for some guidance, I am just going to mention some of the some 

of the cases I think you could have reference to if you wanted to explore the past discussion of 

this concept of proportionality principle in Australia. 

 

Starting with Radio 2UE Sydney Pty Ltd v Chesterton, the High Court declared that the general 

test for defamation is whether the published matter is likely to lead an ordinary reasonable 

person to think less of the plaintiff. This does not necessarily shut out those other common law 

tests that we have heard, so formulations we heard of the hatred, contempt and ridicule test, 

and the shun and avoid test. Some have argued that there was an inherent test for defamatory 

matter to be sufficiently defamatory to justify an action but we have not really seen this develop 

into a threshold per se.  

 

There is also some older authority in Australia recognising a threshold for the ridicule test since at 

least Ettingshausen v Australian Consolidated Press Ltd (1991) 23 NSWLR 443 which predates the 

UK case of Thornton. In Ettingshausen a photograph of a rugby league footballer in the shower 

was published in a magazine without consent. Justice Hunt cast his assessment of the 

defamatory capacity of one of these imputations that was pleaded in terms that it was 

“…capable of subjecting the entirely blameless plaintiff to a more than trivial degree of ridicule” 

- that finding was at 449, not disturbed on appeal.  

 

I note that this threshold was sourced from a United States case. There were also some 

references to a minimum threshold of seriousness in Lesses v Maras [2017] SASCFC 48. Otherwise, 

much of the discussion in Australia has really been in the context of this proportionality principle. 

Bleyer v Google, which we have all heard of, is a landmark case in which the proportionality 

principle was recognised as a head of abusive process, that was in reliance on that Jameel 

case.  

 

In Bleyer, the New South Wales Supreme Court granted a permanent stay of defamation 

proceedings pursuant to the Civil Procedure Act 2005 s 67 on the grounds that “…the resources 

of the court and the parties that will have to be expended to determine the claim are out of all 

proportion to the interest at stake.” Justice McCallum characterised such disproportionality as 

a species of abuse of process at 681.  

 

Also, have a look at Bristow v Adams [2012] NSWCA 166 which flags the triviality defense in s 33 

as being a potential obstacle to the acceptance of this Jameel type proportionality principle 

in Australia.  

 

But then in Bleyer, Justice McCallum referring to this concluded that what Justice of Appeal 

Basten was questioning in Bristow was whether this proportionality principle can comfortably sit 
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alongside the triviality defense to which Her Honour responded in the affirmative 

on the basis that these two mechanisms are really directed at different things, directed at 

protecting different interests and stakeholders. The source of the power to stay proceedings, of 

course, being in the institutional authority of the court, and defense being to protect 

defendants. Obviously a moot point now given that the triviality defense has been removed, 

but some interesting discussion nonetheless.  

 

[Slide 11] I have also made reference to a couple of Queensland cases in which the Court of 

Appeal for one had cause to consider the proportionality principle. Have a look at Justice 

Applegarth’s summary of the position at paragraphs 48-56 in Watney v Kencian & Anor - the 

citation is on the slides for you - that was with reference to Jameel and also the Australian cases.  

 

Smith v Lucht similarly an interesting one to read, both the first instance judgment of Judge 

McGill and the Court of Appeal judgment. This is a good example of where the threshold 

probably could have been used to a trivial claim, but ultimately the triviality defense got the job 

done. 

 

Appellate and superior courts in Australia initially opposed these proportionality principles based 

on court management. I will just refer you to the case of Habib v Radio 2UE Sydney Pty Ltd which 

discussed Jameel. Since that time there have been some obiter comments on the desirability 

of proportionality. Bleyer was favourably commented on by Justice of Appeal Basten in Farrow 

v Nationwide News Pty Ltd. Also, have a look at Kostov v Nationwide News Pty Ltd if you are 

interested to read up further on the topic. 

 

[Slide 12] As to what the Australian test is going to look like in practice, the first point to note is 

that our test does look very much like s 1 of the UK Defamation Act. The terminology that we use 

is the same so it adopts this concept of cause or likely to cause serious harm. We can expect, I 

think, that its application will prompt an inquiry along those lines identified by Lord Sumption in 

Lachaux and so we should have regard to that case. But no doubt there is still room for our 

courts to find the nuances in wording and put their own spin on things.  

 

I will mention as well that there is some trepidation about how the contextual truth defense will 

fit in with this new threshold and in particular whether the defense might be relevant to an early 

determination of serious harm. And whether if there is a finding of serious harm, a contextual 

truth defense really stands much of a chance at trial. One central factor being this idea of 

connectedness between the concepts of further harm in the contextual truth defense and 

serious harm in the threshold.  

 

Have a look at the earlier case of Lachaux v Independent Print Ltd [2016] QB 402 at paragraph 

74 where Justice Warby noted that on a serious harm determination the court can admit 
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evidence about how a person is or is not esteemed or evidence of a conviction or 

some other notorious event for example.  

 

There is also an interesting journal article by James O'Hara called ‘Defamation: Serious Harm 

and Contextual Truth’ 2021 95 Australian Law Journal 348 which discusses this particular point in 

detail.  

 

CONCERNS NOTICE NOW MANDATORY 

RD: [Slide 13] Moving on to some of the other amendments, a concerns notice is now 

mandatory. Previously, the only requirements for concerns notice were in s 14 in the context of 

when an offer to make amends may be made and there was no requirement for a plaintiff to 

issue a notice before commencing proceedings.  

 

The new s 12A outlines when a notice is a concern to notice and it includes informing the 

publisher of the serious harm that has been caused or likely to be caused, so picks up that new 

threshold.  

 

The new s 12B provides that defamation proceedings cannot be commenced without a 

concerns notice that particularises the imputations that are alleged being given to the 

proposed defendant and the period in which the defendant can make an offer or amendment 

has elapsed. The court may grant leave however for proceedings to be commenced despite 

noncompliance with these new requirements if it is satisfied that the commencement of the 

proceedings after the end of the applicable period for an offer to make amends contravenes 

the limitation law, or if it is just unreasonable to grant leave in the circumstances.  

 

Further, s 14 has been amended to provide for the applicable period that is open for the 

publisher to make an offer to make amends. This caters for the exchange of some further 

particulars, and a response if that applies.  

 

S 15 has been amended to require an offer to make amends to be open for at least 28 days 

commencing on the day the offer is made. And there is a new s 1A which outlines additional 

matters that an offer to make amends, aspects of an offer that we may have actually seen in 

practice quite often before things such as an offer to publish an apology, or remove the 

published matter from a website or some other location. 

 

S 18 concerns the effect of a failure to accept a reasonable offer to make amends, which can 

be, as we know, a complete defense to a claim. The precondition in subsection (1)(a) has been 

amended, it now provides the offer must be made as soon as reasonably practical after the 

publisher was given a concerns notice in respect of a matter, but in any event within the 

applicable period.  
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The precondition in 1 B is amended so the defense can be relied on if the publisher 

is ready and willing on acceptance of the offer to carry out the terms of the offer. 

 

Lastly, there is a new subsection (3) to provide that a judicial officer, not the jury, determines 

whether this defense is established.  

 

JURY TRIALS 

RD: [Slide 15] Jury trials and the election of jury trials revoking that is another amendment. A new 

subsection (1A) has been introduced into s 21. A court may order that defamation proceedings 

are not to be tried by a jury if the trial requires a prolonged examination of records, involves any 

technical, scientific or other issue that cannot be conveniently considered and resolved by a 

jury. The amendments also replaced subsection (3) with new subsections (3) and (3A) allowing 

for an election for a jury trial to be revoked if there is consent on both sides, or if there is no 

consent, the court grants leave if it is in the interests of justice.  

 

MULTIPLE PROCEEDINGS 

RD: [Slide 16] Briefly, multiple proceedings require leave to sue associates of the previously sued 

defendant. That is s 23. Previously, the section did not prevent a person bringing proceedings 

for damages against another person closely associated with a previously sued defendant. Now 

that has been a clarified and changed as well.  

 

CONTEXTUAL TRUTH DEFENSE 

RD: [Slide 17] The contextual truth defense is another important one. What I have done on this 

slide is give you a snapshot of precisely what changes have been made to the section to try 

and make things a little more clear.  

 

The obvious situation in which this defense has always come to a person's aid or where it would 

come to a person’s aid is where a plaintiff will selectively plead imputations from a publication 

but there are meanings that are not pleaded that are potentially more serious but also 

potentially true. A defendant can plead those additional meanings as contextual imputations, 

prove them to be substantially true. Then, if the defamatory meanings that the plaintiff 

complains about do not cause the plaintiff further harm, because of the substantial truth of the 

contextual imputations, then the defendant succeeds. The pre-amended s 26 clearly 

established this but the confusion arose from the wording of a section which required these 

contextual imputations pleaded by a defendant be in addition to the defamatory imputations 

of which the plaintiff complained and whether that meant that the defendant could not plead 

back any of the meanings that the plaintiff pleaded. So, if they were proven to be true that they 

might be able to be relied on as contextual invitations.  
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[Slide 18] The uncertainty surrounding this defense is truly apparent from all of the 

decisions in various states, particularly in fact, comparing some of the interstate decisions. I will 

just mention some of the cases that demonstrate this.  

 

Have a look at Hepburn v TCN Channel Nine Pty Ltd. Justice Hunt's decision, compared to some 

of the later decisions that I have noted on the slides. 

 

In Chel v Fairfax Media Publications there was a discussion about what happens to a plaintiff's 

imputation that is found to be true at trial, does it then become a contextual imputation and 

can be relied on by defendant as part of their contextual truth defense? Justice Beech-Jones 

said that it did at 40-43.  

 

But prior to Chel, Her Honour Simpson in Kermode v Fairfax Media Publications found that it was 

not open for defendants to plead back the plaintiff’s imputations. Although Her Honour did 

express at 54 that that was a most regrettable result of this section. It was not at all what the 

legislature had intended but was just the result of inadvertent drafting. On appeal, the Court of 

Appeal actually agreed with her on his interpretation.  

 

The New South Wales Court of Appeal in Besser v Kermode disagreed with Justice Simpson’s 

remarks about the intent of the section and held that a defendant is not able to plead back a 

plaintiff's defamatory imputations in this defense. Justice McCall's reasons for that conclusion 

included “…the defense requires a defendant to defeat the whole of the defamatory matter 

complained about and that the words in the section focus the attention on the plaintiff’s 

imputations as a group such that the defense has to respond to all of the imputations, not just 

the ones that are defamatory, so that the words in addition to can't necessarily be referring to 

the plaintiff’s pleaded meanings.”  

 

Mizikovsky was a Queensland case which discusses this as well. I will just note that in addressing 

the decision of Kermode Justice Beech-Jones said that “Kermode is binding authority which 

precludes an imputation for similar simultaneously being both a defamatory imputation of which 

the plaintiff complains, and one or more other imputation that is substantially true. Therefore, it 

did not preclude a construction that once an imputation has been found to be substantially 

true, it can no longer be an imputation of which the plaintiff complains.” Therefore, you can use 

it how you will in a contextual truth defense.  

 

Obviously, the amendments are designed to clarify all of this conclusion. So, the amended 

section says the defendant may plead back substantially true imputations that are relied on by 

a plaintiff as well as those that they are relying on themselves to establish a contextual truth 

defense. I will just refer you to the explanatory notes to the Bill in particular which elucidate on 

this quite a bit. The defense of contextual truth in the 2005 Act was intended to adopt the 

defense of contextual truth created by s 16 of the now repealed Defamation Act 1974 of New 
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South Wales. Under that defense in New South Wales, a defendant could rely on 

imputations to establish a defense even if they had been pleaded by the plaintiffs. Relying on 

the plaintiff’s imputations for this purpose was known as pleading back. Differences between 

the wording of s 26 of the 2005 Act and s 16 of the repealed Act in New South Wales have 

caused uncertainty about whether a defendant can plead back the plaintiff’s imputations. 

There was a reference to Besser v Kermode and a confirmation that the new s 26 reformulates 

this defense to make it clear that in order to establish a defense the defendant may plead back 

substantially true imputations that are originally pleaded by a plaintiff. Hopefully that does clarify 

that defense, although the actual pleading back itself can be a complex task of its own. Time 

will tell how that comes out in the case law. But 

 

I will hand over to Michael now who is going to cover some more amendments, in particular 

some of the defenses. 

 

MM: Thanks Rachel. Hello, everyone.  

 

What I am going to be covering today is: 

- the new public interest defense; 

- the new peer review defense; 

- some of the clarifications to qualified privilege; 

- honest opinion defenses; 

- the amendments relating to damages; and, 

- the amendments relating to limitation period. 

 

In particular, there are three topics of limitation period amendments. One concerns to the single 

publication rule. The second is accommodating the time for concerns notices. The third is a 

change to the test for extensions of time.  

 

PUBLIC INTEREST DEFENCE 

MM: [Slide 20] Dealing first with the public interest defense. This new defense is modeled on the 

UK enactment of what is referred to as the Reynolds defense. S 29A provides that the defense 

applies if the publication concerns an issue of public interest. Secondly, that the defendant 

reasonably believed that the publication of the matter was in the public interest.  

 

Subsection (2) provides that in determining those things the court is to take into account all the 

circumstances of the case. There is then a list of factors that can be taken into account in 

determining those matters. Some of these will sound familiar because they were previously 

matters relevant under the general qualified privilege defense but the types of things that are 

identified include: 

  

- the seriousness of the matter; 
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- the extent to which the publication distinguishes between suspicions; 

allegations, and proven facts; 

- the relevance of the matters to the performance of public functions; 

- whether there is public interest in expeditious publication of the information; 

- the sources of the information; 

- the veracity of the sources; 

- the extent to which the publication includes the other side's version of the story; 

- any steps taken to verify the information relied upon;  

- and a new one that is important, which is the importance of freedom of expression in the 

discussion of issues of public interest.  

 

The provision makes clear, as a lot of these amendments do, the function of determining 

whether the defense that is made out is one to be decided by the jury rather than the judge. 

That clarifies the previous law where there were certain issues relating to this kind of defense that 

would be decided by a jury, and otherwise, the issue would be decided by the judge.  

 

[Slide 21] Looking at this new defense, and comparing it to the previous qualified privilege 

defense, there are a few obvious differences. One is, there is no need for an interest or apparent 

interest on the part of the person to whom the communication is made. It is obvious that it can 

include conversations to the world at large. The concept of public interest is going to be broader 

than the kinds of things that would be picked up by the Lange sort of defense. It is not just going 

to be governmental matters. It could be for example matters relating to a significant corporation 

which could conceivably give rise to questions of public interest. But of course, as has been 

recognised in applying this concept in context of the honest opinion defense, public interest 

does not mean everything that the public is interested in. So, it is not necessarily going to pick 

up the Kardashian publications or anything like that. 

 

The defense you will have heard, the second element involves an objective element. That is 

whether the defendant reasonably believed that a publication was in the public interest. The 

reasonable aspects there involves an objective consideration. But it is different from a general 

inquiry about whether the conduct of the publisher was reasonable in the circumstances, it is 

focused. Some of the English authorities considering the provision say on what was known and 

thought by the publisher at the time of publication, rather than picking up sort of hindsight bias.  

 

ROLE OF MALICE IN RELATION TO THE DEFENCE 

MM: [Slide 22] There seems to be an interesting question about what role, if any, malice would 

have in relation to the defense. Malice is not specifically mentioned in the section unlike other 

provisions. The qualified privilege section, for example, explicitly states for the avoidance of 

doubt, the defense is defeated if malice is established. Whether malice is picked up in this 

defense might be informed by the sort of somewhat complicated backstory to the provision.  
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As I indicated at the outset, the provision is modelled on a UK provision. The UK 

provision was enacted to replace a common law defense that had been established in a case 

called Reynolds. If you go back and read Reynolds, I think it is relatively clear that what was 

decided in Reynolds was to reject…Reynolds came very soon after Lange was decided, and 

was in effect a UK attempt to establish a qualified privilege defense in the context of mass 

communications about matters affecting government. The establishment of some new defense 

was rejected. But the House of Lords said that the existing principles of qualified privilege could 

accommodate these kinds of mass communications. They said that you should do so by 

reference to the traditional duty and interest kind of analysis. That is where the publisher had 

some kind of duty and whether the recipient had some kind of interest. Answering that question 

would be affected by the circumstances of the case. They rejected what had been suggested 

in the appeal court in that case which was an additional element where the circumstances of 

the case were taken into account. They said no, the circumstances are relevant to assessing 

whether there is a duty and an interest.  

 

It is relatively clear that, subject to what I am about to say, was that what the House of Lords 

was applying in Reynolds was the traditional common law qualified privilege to a particular set 

of circumstances and being so it would be obvious that malice would defeat the defense and 

the discussion in Reynolds proceeds on that basis.  

 

A subsequent decision of the House of Lords in a case called Jameel, which follows on from one 

of the early decisions Rachel was referring to, contains some differing expressions of opinion 

about what exactly Reynolds decided and how it decided. There are suggestions in some of 

the speeches in Jameel that Reynolds established a completely separate kind of defense that 

was not dependent upon an analysis of whether an occasion was privileged but rather whether 

a particular publication was privileged. It was suggested in that context that malice, it was not 

a question of the plaintiff proving malice to offset a defense, because the defendant would 

have to prove the things relevant to malice in establishing the defense in the first place. Some 

other judgments or speeches in that case which disagree about that.  

 

To complicate things further, Reynolds was said to be not part of the common law of Australia 

because it took in effect a different approach from Lange. As I say, Reynolds was abolished in 

the UK and replaced with a statutory equivalent of this provision.  

 

To further complicate the backstory, you probably would have seen recently in the LibertyWorks 

decision, a comment by Justice Steward suggesting that the implied freedom of political 

communication which provides the foundation of the Lange defense was arguably not part of 

the common law of Australia because of the difficulties in working out how that implied freedom 

works.  
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The point of all this is to say, the statute in Queensland and the explanatory material 

indicates that it is intended to pick up or adopt the UK approach. The explanatory material from 

the UK approach indicates that it was intended to in effect replicate what was the common 

law at the time. What was the common law at the time, seems to me, is a bit unclear as to what 

role malice has to play. [Slice 23] If you look at it, it is just as a question of statutory interpretation. 

The provisions that I mentioned that set out what the defense requires it is difficult to see how 

malice can fit within them, bearing in mind, of course, that malice is fundamentally concerned 

with the motivation of the publisher. So, if you consider whether the matter that concerns an 

issue of public interest, that probably does not depend on the motive of the publisher, rather, it 

depends on the subject matter of the publication.  

 

The second requirement is less clear. If there is going to be a malice element, that would seem 

to be where it would show up. The second requirement for the defense was that the defendant 

had a reasonable belief that publication was in the public interest. It does not seem to me that 

that is necessarily inconsistent with the defendant also having a malicious motivation. Is it picked 

up by the ‘all the circumstances’ subsection? I do not know that it would because the ‘all the 

circumstances’ subsection is talking about what the court is to take into account in deciding 

whether the defense is made out. Whether the defense is made there must be answered by 

reference to the two conditions in the first subsection. 

 

Even if malice could be worked into that analysis somehow, it would be a tricky concept to 

apply in the context of a publication on a matter of public interest because it would give rise to 

the similar kinds of issues as arise when applying the Lange defense where it is recognised that 

a motive of injuring a politician by diminishing their prospects of election is not a malicious 

motive. That is a proper motive for the purpose of that. Then there are fine distinctions between 

that kind of motive and in effect a personal intention to injure the plaintiff.  

 

I do not have any answers really on the question of how malice will operate in the context of 

this defense. I think it is an interesting question.  

 

AMENDMENTS TO THE QUALIFIED PRIVILEGE PROVISION 

MM: [Slide 24] The next topic I wanted to cover briefly are some amendments to the qualified 

privilege provision. You will be familiar that the provision contains a list of considerations that are 

relevant in assessing whether the publication is reasonable. Some of those considerations have 

been moved into the public interest defense that we were just talking about. The provision has 

also been amended to make clear that the list is not exhaustive and is not a checklist as it were. 

That was a concern on the part of publishers that in effect the list of things in the reasonableness 

provision were being treated as a list of hurdles that had to be overcome for the defense to 

made out. This provision and the equivalent in the public interest defense make clear that you 

do not have to take into account each of them in a given case. There has been an amendment 

to clarify that the question of qualified privilege is one to be decided by the jury. 
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PEER REVIEW DEFENSE 

MM: [Slide 25] The next topic is the new peer review defense. It is, in effect, another form of what 

you might say is the public interest defense as being a species of qualified privilege, or having 

grown from it at least. A peer review one, applies if something is published in a scientific or 

academic journal that relates to a scientific or academic issue and there has been 

independent review of the scientific or academic merit carried out by a person having expertise 

in the scientific or academic issue covered.  

 

The provision also protects assessments. So, if you have a journal article, saying X and then in the 

same journal or later journal you have a responsive article saying no, Y or X is wrong, that kind 

of material and also fair summaries or quotations of things published, or things meeting peer 

reviewed events are also protected.  

 

[Slide 26] The defense is defeated if, and only if, the plaintiff proves the material was not 

published honestly for the information of the public or the advancement of education. Again, 

going back to that discussion I had a moment ago about whether malice is relevant to the 

public interest defense, you can see that the exception here is specifically directed at the 

motive. What was the reason for publishing not publishing honestly, for the information of? Etc. 

In that sense, I think this defeating of the defense is, in effect, the malice requirement that will 

overcome this defense. There is no separate malice defense and in that regard this provision, 

which is otherwise also modelled on the UK provision, is slightly different.  

 

HONEST OPINION DEFENCE 

MM: [Slide 27] There have been some clarifications to the honest opinion defense. There was 

previously some doubt about what it meant for an opinion to be based on problem material 

and the provision now makes clear the kinds of references that will suffice. That is if the material 

is set out in the published matter, if it is notorious, if it is accessible from a link in the matter, or if it 

is otherwise apparent from the context and then that material for it to be a proper basis itself 

has to be substantially true or privileged in one of the ways mentioned on the slide.  

 

DAMAGES 

MM: [Slide 28] Moving onto the question of damages. The limitation on damages for non-

economic loss has been enforced for some time. It had previously been approached, in some 

instances, on the basis that it was a cap so that you assess whether or not…you first ask yourself 

in the abstract “What damages would I be awarded but for the statutory provision”. Then you 

say, “Well, if that exceeds the cap then I’ll limit it to the cap”.  

 

Part of the function of the amendment is to change that approach and make it clear that what 

the $250,000 limit is, is a limit of a range. That is, the $250,000 amount is only to be seen as 

appropriate in a most serious case. Otherwise, you assess the non-economic damages in a 
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limited case by reference to that high figure. The provision still provides that 

aggravated damages can result in a judgment for a higher amount, an amount in excess of 

the cap, but it now requires that the aggravated damages component be assessed separately. 

So rather than assessing non-economic loss damages as one overall figure, so concluding that 

there is aggravation and therefore award global sum of $300,000. The court is required to do 

the process separately. 

 

LIMITATION CHANGES 

MM: [Slide 29] Moving on to the limitation changes. The first one is the single publication rule. In 

common law, something was published when it was received by the reader in effect. That 

meant that in the context of things being published online they would be being republished 

constantly. The effect of that would be that the one limitation period on commencing a course 

of action would never expire because publication is happening constantly. So the Limitation of 

Actions Act has been amended to provide that the cause of action is taken to accrue from 

multiple publications that are substantially the same when the first publication was made. The 

provision does not apply if a subsequent publication is in a manner that is materially different to 

the original publication. The provision specifies things to be taken into account in determining 

whether the manner is materially different, including the level of prominence and extent of 

publication.  

 

The provision now provides the date of first publication is when the material is first uploaded for 

access, rather than when it is first accessed. That does not change what is the element for 

establishing publication for a cause of action, it is just treating it on a theoretical basis for the 

purpose of the limitation provision applying.  

 

S 10AA provides for, in effect, an extension of the one year limitation period to accommodate 

the need now to give a concerns notice. What it does say is, if you issue a concerns notice within 

56 days of the expiry of the limitation period, the limitation period is extended by 56 days minus 

whatever period was remaining. In effect, the idea is to give 56 days for the concerns notice 

process to work itself out - bearing in mind that 56 is two times 28. I think there is a special place 

in hell for people who drafted the concerns notice timing provisions because if you work through 

it very slowly, when a request for particulars is given, it is possible that the time for making an 

offer to make amends could push the total time outside 56 days. That is why, as Rachel 

mentioned, there is a provision that says if commencing after the available time for making an 

offer to make amends, if commencing after that time would take you outside the limitation 

period, you can apply for leave to commence notwithstanding.  

 

EXTENTION OF TIME 

MM: Finally, the provision concerning the extensions of time. This is s 32A of the Limitation of 

Actions Act has been amended. Previously, the court could only extend the limitation period, 

and it had to extend the limitation period, if the plaintiff established that it was not reasonable 
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in the circumstances for the plaintiff to have commenced an action. That was a 

fairly onerous test to meet. The new provision is now discretionary, the court may extend the 

limitation period. The question is flipped around so that it is not a question of whether it was not 

reasonable to commence, it is just a question of whether it is just and reasonable to allow an 

action to proceed. The relevant factors include the kind of things you would expect that is the 

reasons for the delay, the length of the delay, to the extent that it was because of unknown 

information, when the information became known, how quickly the plaintiff acted once it 

became known, and concerns about loss of evidence. The limitation still cannot be extended 

beyond three years from publication. 

 

CONCULSION 

MM: To wrap things up, what we have tried to do is give you a very quick overview of the 

changes brought about by these amendments. As you can see, there are quite a number of 

them and some of them are pretty significant. It seems there are a few issues that will still need 

to be worked out. We will need to see how these new provisions are applied in practice to see 

how all of them work.  

 

Hopefully that has been a helpful overview to give you an idea of these new changes.  

 

I am conscious of the time, I think we have about two minutes.  

 

I am told we do not have time for questions which I am very sorry to hear. But thank you all very 

much for your attention and bye for now. 
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